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uy SSUES 


The'issues presented for review are whether the 


conviction of Eddie M. Harrison for felony murder should be 


reversed because of the following errors: 
(1) Use of perjured testimony. 


(2) Failure to grant acquittal for insufficient 
evidence. 


(3) Denial of a speedy trial. 


(4)' Erroneous instructions to the jury. 


* * * 


This case has been before this Court on three 
prior occasions: 


Harrison v. United States, No. 16391, 
’ terminated by unpublished order of 
June 12, 1962. 


Harrison v. United States, No. 17991, 
opinion at 123 App.D.C. 230, 359 F.2d 
214 (1965) (en banc). 


Harrison v. United States, No. 20,280, 
opinions at __ App-D.C. __, 387 F.2d 
203 (1967), reversed __ U.S. __, 20 
L-ed 2d 1047 (1968). 


STATEMENT OF THE CASE 


The Court is by now thoroughly familiar with the 
background of this case which is in its ninth year and is 
here for the fourth time. The appellant Harrison has been 
four times convicted of felony murder for the enoeger! slay- 


| 
ing of gambler George "Cider" Brown during the course of 


an alleged robbery attempt in 1960 by three men--the 


appellant Harrison, Orson White and “Bootnose" Sampson. 


The first conviction, at a trial in 1960, was 
reversed by this Court sua sponte because one of the 
defense counsel was the imposter Daniel Jackson oliver 
Wendel Holmes Morgan, who posed as attorney L. A. Harris. 
No opinion was published. 

The second conviction, at a trial in 1963, was 

| 
reversed by this Court sitting en bane because inadmissible 
| 


confessions were used. This decision is reported at 123 


App. D.C. 230, 359 F.2d 214 (1965). 


The third conviction, at a trial in 1966, was 
upheld by this Court in an opinion reported at __ App. D.C. 
__, 387 F.2d 203 (1967), rehearing en banc denied, but was 


| 
reversed by the Supreme Court because testimony given by 


Harrison at the second trial to rebut the inadmissible 
confessions was held to be inadmissible at the third trial. 


This decision is reported at __ U.S. __, 20 L.ed 2d 1047 


(1968) 24 


This appeal is from Harrison's fourth conviction, 
at a jury trial held before Judge Pratt in August of 1968. 
The errors alleged on this appeal are (1) use of perjured 
testimony, (2) failure to grant acguittal for insufficient 
evidence, (3) denial of a speedy trial and (4) erroneous 
instructions to the jury. The facts of the case relevant 


to these claims are as follow: 


(1) The Perjured Testimony. 

The offending witness was one Thomas Leon Young, 
sometime driver for "Cider" Brown. He did not testify at 
the 1966 trial because he was unavailable, but he had given 


a statement to the police on the day of the killing, March 8, 


1/ Harrison is the only one of the three original defendants 

here because Sampson received a judgment of acquittal at 
the third trial and following that trial this Court reversed 
the conviction of White on a ground not applicable to Harrison. 
White has since been re-convicted but returned to the District 
Court for a fifth trial following the Supreme Court's decision 
as to Harrison. 


Ae 


1960, and had testified at the first two trials, in 1960 


i/ 


and 1963. His 1960 statement to the police was as follows: 


"I have known George Brown approximately 17 

or 18 years. I knew him real well, and did 
odd jobs for him, and drove his car for him 
at times. I met him at Key's Restaurant, 

1849 7th Street, Northwest, approximately 

8:30 this morning. He was having breakfast 
when I entered. When he left the restaurant 
he told me he was going to an insurance com 
pany at 15th and H Street, Northwest, to see 
about some insurance. I walked to his car 
with him, which was parked in front of 1837 
1/2 7th Street, Northwest. He drove off lalone. 
and he told me to see him later, as he wanted 
me to go up in the country to see his sick 
sister. It was about 8:55 a.m. The last time 
I saw him he was driving east on T Street. It 
was about 15 or 20 minutes later I was at 1842 
7th Street, Northwest, when a fellow, I only 
know him as "Smitty", came in. He said to me, 
'Did you hear about your man'? I said, ‘What 
man?' He said, 'Cider'. That is what we 
called Brown. I asked him what about Cider. 
And he said he was dead, that the detectives 
were across the street talking about it. 


"ZT went across the street to the shoe 
shine parlor and called No. 2 and they told 
me Brown had been shot on 4th Street and was 
dead. 


"Questions by Detective Sergeant Roy C. Schwab. 


"Question. Did you have any idea who shot Brown? 


“Answer: None at all. | 


1/ He also testified at White's fourth trial in 1967. 


“Question. Do you know of any trouble Brown 
had with anyone? 


“Only with Mary Chase, who wrote a threaten- 
ing letter about two months ago when he put 
her out of one of his houses. 


“Question. Do you know where Mr. Brown was 
last night? 


“Answer. No. 
“Question. How does Brown make his living? 


“Answer. Gambling, booking horses, very 
successful gambler. 


"Question. You have heard a description of 

the! two men seen leaving the place where 

Brown was killed. Do you recognize either 

of them? 

“Answer. No." (Tr. 132-134). 

At the first trial, also in 1960, Young testified 
as follows: 


“DIRECT EXAMINATION 


"BY MR. SMITHSON: 


"Q Your name, sir, is Thomas Leon Young, is 
that correct, sir? 


"A That is right, sir. 

"Q Now, I want you to speak up, speak so 
that we can hear you, Mr. Young. Tell me, did 
you know in his lifetime George H. Brown? 


"A I did. 


"Q How long did you know him? 

"A Since 1943. | 

"Q Tell me, sir, directing your attention 
to March the 8th of this year, 1960, did you 


see him that morning? 


"A Yes, sir, I did. 


"Q Where did you see him at about what hour? 


"A At Key's Restaurant in the 1800 block of 
Seventh Street, Northwest, between the hours of 8:45 
and 9:05. 


"Q All right. Now, tell me, sir, do you of 
your own knowledge know whether or not George 
Brown ate that morning? 

"A yes, I do. 

Where did he eat? 


"A In Key's Restaurant. 


"Q Were you with him while he ate? | 


“_ He was about finishing when I got there. 


"Q All right. Now, when he finished, did he 
anywhere? 


"A Yes, outside. 
"Q Do you know where he went? 
"A I went with him, to his car. 
To his car? 
Yes. 


And did he leave in his car? 


"A We stood and talked about two minutes, 
two or three minutes. Then he left. 


"Q All right. Did anyone leave with him? 

“A Not a soul. 

"Q Tell me, sir, of your own knowledge, do you 
know whether or not George Brown had any guantity 
or any amount of money on him that day? 


"A Yes, sir, I do. 


"Q How much did he have on him? 


“A I can't say how much. I know he gave me 
five dollars that morning. 


"Q All right. You say you don't know how 
much? 


"A No, I don't. 

"Q All right. Tell me, while you were out 
there talking to George Brown before he left, I 
will ask you if you noticed anyone in the vicinity, 


in the area? 


“A Yes, there were a few people around in 
the area. 


"Q In the area? 

"A Yes. 

"Q Tell me, sir, in this immediate courtroom 
and inside of this rail, are any of the people 
who were present there when you were speaking to 
Brown within this courtroom? 


"A Yes. 


"Q Who are they? 


ane 


I don't know his name. 
"Q Would you step down, please? 


"MR. SMITHSON: May I ask the witness to 
step down, Your Honor. | 


"THE COURT: Yes, you may step down. 


"(The witness stepped down.) | 


"BY MR. SMITHSON: 


"Q Would you step in front of the person you 
saw in that area? Are you right in front of him? 
Would you identify him, Mr. Harris? 


"MR, SMITHSON: Would you indicate who he is? 
| 
"MR. HARRIS: Would you indicate so I can 


"(The witness indicated.) 


"MR. HARRIS: Indicating for the parpose of 
the record Joseph R. Sampson. 


“BY MR. SMITHSON: 


Is he the only one you noticed? 
There was someone with hin, another fellow. 
Is that person here in the courtroom? 

I can't swear to it. : 
Would you resume the stand? 
“(The witness resumed the stand.) 


“BY MR. SMITHSON: 

“Q This defendant, Mr. Young, who you have 
identified and who has been identified by name 
by Mr. Harris as the defendant Sampson, what was 
he doing while you were there talking to Brown? 


"A He wasn't right where we were. He was 
up the street nearer the restaurant near a car. 


“Q In a car? 
"A Near a car. 


"Q What kind of a car, sir, do you know? 


“A There were two or three cars there. The 
closest one they was near was a black Buick. 


"MR. SMITHSON: I haven't anything else 
of the witness." (Tr. I 34-38).1/ 


* * * 


“Q Now, Mr. Young, when did you first recall 
seeing Mr. Sampson on March the 8th in the vicinity 
of Key’s Restaurant? 


"A When George and I left the restaurant." 
(Tr. I 43). 


* * * 


"Q Now, you say you noticed several people 
in the vicinity of Key's Restaurant on March the 
8th, 1960, around nine o'clock. Who else did you 
notice beside Sampson on that date? 


1/ Throughout this brief references to "Tr. I" are to the 
transcript of the first trial in 1960. "Tr. II" is 
used to refer to the second trial in 1963, "Tr. III" to 
refer to the third trial in 1966 and "Tr." to refer to the 
fourth trial in 1968, which is the subject of this appeal. 
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"A The other fellows that I noticed were 
some fellows in a shoeshine stand and some 
standing outside the shoeshine stand. | 


"Q What were their names? 
"A One was named Wiley Jackson. 
"Q Where does he live? 


“A I can't say where he lives. I know where 
his place of business is. 
| 
"Q Where is his place of business? 


"A 1800 block of Seventh Street, Northwest. 


"Q Is that on the east or west side of the 
street? 
"a It is on the east side of the street. 
"Q Is that a shoeshine stand? 


"RA Yes, it is. 


"Q Who else did you notice besides Wiley 
Jackson? 


“A One or two of his employees standing 
outside. | 


"Q Do you know their names? 


"A No. I know one by nickname, but their names 
I don't know. 


"Q What is the nickname, sir? 


“A One they call Splivens. Now, what his 
name is, I don't know. 


"Q What is it? 


“A Splivens. 

"Q Any others? 

"A Oh, I don't know, a lot of people on 
the streets, both sides, but I didn't pay too 


much’ attention to them. I was talking to Brown. 


"Q Well, was there anything about Sampson 
that! caused you to pay attention to him? 


"BR I only looked back when he came out of 
the restaurant behind us, he and some other fellow. 


"Q What restaurant was this? 
"A Key's. 

"Q Key's Restaurant? 

"A Yes, sir. 


"“Q Then you were seventy-five yards away at 
the time, is that right? 


"BR No, not when we came out of the restaurant. 


"Q You saw Sampson, Sir? 


"A When I saw Sampson at first, when I looked 
back, we were less than thirty yards from him, but 
we walked down the street to the car which was 
approximately seventy-five yards from the restau- 
rant where George's car was parked. 


“Q And how far were you at that time from 
Sampson? 


"BR Sampson, the car that they was standing near 
was approximately twenty-five or thirty yards from 
George’s car. 


"Q Well, now, sir, didn't you just say you saw 
him coming out of Key's Restaurant? Didn't you 
just say that? 


= sin = 


"A I definitely did. 


"Q All right. Now, my guestion is, how far 
were you from Sampson at the time you saw him 
coming out of Key's Restaurant? 

"A Approximately twenty-five or thirty 
yards when I first looked back and saw him. 


"Q Thirty yards? 


"A Approximately twenty-five or thirty yards. 
| 


"Q That is when you first saw him, is that 
right? | 


"A Yes, sir. 


"Q Well, now, didn't you testify earlier the 
first time you saw him you were seventy-five 
yards from him? 


"A I may have, but that is when I looked, 
when we were standing at the car talking when I 
saw him again. 

"Q Now, what was it, sir, that kept attracting 
Sampson to your attention at that time? 


“A Nothing kept attracting me. When we came 
out of the restaurant, I heard the door slam. I 
looked back to see who it was, and I saw these 
two fellows. While we were standing at George's 
car talking, I looked up and saw two more people 
standing against the car which I recognized Sampson. 


"Q Now, besides the people in the shoeshine 
parlor, did you see anyone else that you recognized? 


“A Not that I can recall." (fr. I 47-50). 


* * * 


"Q Now, did you have breakfast with Brown 
that morning yourself? 


ao Ss 


“A No, he was winding up his breakfast when 
I got there. I sat there with him a couple of 
minutes. 

"Q What time did you get there? 

“A Approximately five, six minutes to nine. 

“Q Five or six minutes to nine? 

“A Approximately. 

"Q You sure it wasn't 8:45? 

“A It could have been. I said approximately. 

*“Q Were you wearing a watch that day? 

"A Nope. 

"Q Did you look at a clock? 

"A Yes, sir, the clocks surround you in Key's. 

“"Q And now, when you were in the restaurant 
winding up breakfast with Mr. Brown, did you 
look at the clock? 


“A Yes, I did. 


"Q That is how you fixed the time, is that 
right? 


“A That is right." (Tr. I 53). 
At the second trial, in 1963, Young testified as 
follows: 
"DIRECT EXAMINATION 


"BY MR. SMITHSON: 


'"Q Your name is Thomas Leon Young, is that 
correct, Sir? 


"A Correct. 


"Q Mr. Young, I would like to direct your 
attention to March the 8th of 1960. I will ask 
you on that day, sir, did you know one -- 


"THE COURT: You might get the witness's 
address. 
"MR. SMITHSON: Surely. 


"BY MR. SMITHSON: 


What is your address, sir? 


“A 1417 Park Road Northwest, Apartment 106. 


"Q And directing your attention to March 
the 8th of 1960, did you know a George H. Brown 
on that date, sir? 


"A Yes, I did. 


"Q I want you to keep your voice up, Mr. 
Young; I want each member of the jury, the 
defendants and their counsel, to hear you. 
How long had you known Mr. Brown? : 


"A At that date I had known him approximately 
16 or 17 years. | 
| 
"Q All right. And is he the one who - or, 
did he have a nickname, sir, of Cider? 


"A Yes, he did. 


"Q About what hour did you see him on Dene 
8th of March? | 

"A I first encountered him approximately 
8:45 or 8:50 a.m. 


"Q Where, sir? 


See 
“A At the Keys Restaurant, in the 1800 block 
of 7th Street Northwest. 


"Q Now, were you already there or did you see 
him there? 


“A He was there when I came in. 


"9 And tell me, did you see him leave the 
premises? 


“A I left with hin. 

"Q About what hour did you leave, Mr. Young? 
“A Approximately 9 a.m. 

“Q And where did you and the decedent go? 


"A We walked south on 7th Street for a few 
to his car. 


“Q And did he enter his car? 

"A He did. 

"Q Did he enter immediately? 

"A Yes, I would say immediately. We stood 


at the car approximately 30 to 45 seconds and 
talked. 


"Q All right. Did he leave alone? 


“A Yes, he did. 

»Q And tell me, sir, do you know on that day 
whether or not this George H. Brown had any money 
on him? 


"A Yes, sir, yes, I do. 


“Q Now, while you were standing there talking 
to this person, Mr. Brown, - pardon me. May I 
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strike that, Your Honor? I would like to re- 
phrase the question. | 


Did you ultimately learn, sir, that day, 
of the death of Mr. Brown? 


"A Yes, I did. 


"Q While you were talking to Mr. Brown by 
his automobile, I will ask you if you had occa- 


sion to observe any of the people in the area? 


"A A few. 


"Q And I will ask you, sir, if you observed 
in the area on that morning, March the 8th, 1960, 
any of the people who are presently here in this 
courtroom? 


"A Yes, I do. 


"Q Whom did you observe? 


"A The gentleman sitting at the, I guess you 
would say, the defense table, dressed in a brown 
coat, white shirt and brown necktie. | 


"MR. SMITHSON: May the record show the 
witness has identified the defendant Sampson, 
Your Honor? 


"THE COURT: Sampson? 

"MR. SMITHSON: Yes, Your Honor. 
"THE COURT: Very well. 

"BY MR. SMITHSON: 


"Q Where did you first see Sampson 
morning, sir? 


"A In Keys Restaurant. 
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“Q Was George Brown there at the same time? 


“A George Brown and I were sitting in a booth. 


"Q And when you observed Sampson what if any- 
thing did you observe him do or say? 


“A He said nothing, as I recall. He was only 
locking. 


"Q And what did you see him do, if anything? 

"A Only looking at us, sitting in the booth. 

I wouldn't say exactly staring at us, but he did 
glance at us. When we went out he came out behind 
us. 

"Q Did you see him leave behind you? 

"A Yes, I did. 

"9 Now, tell me, sir, what drew your attention, 
if anything did, to the defendant Sampson when you 
left Keys Restaurant? 

"A Well, I would say the only thing that made 
me particularly look at him was when we came out 
I heard the door slam behind us and I looked behind 
us to see who it was. 

"Q I see. Was that Sampson? 


“A That was the person I observed. 


"Q Now, did you see him any more other than 
see him come out of the door on that occasion? 


"A Yes, I did. 
“Q Where did you next see him? 


"A As we were walking south on 7th Street to 
the car, he went to a car parked, I wouldn't say 


= sh) 5 


directly in front of Keys, but a few feet down 
the street from Keys, and he stood there at the 
car for a moment or so, and then he got in the 
car. 


"Q Tell me, sir, do you recall what the make 
of this automobile was? | 


"A I cannot say what year, but if my recol- 
lection strike me, it was a black Buick. 


"Q All right. Tell me, sir, was the person 
of Sampson that you have identified alone in 
that automobile or not, if you recall? 


"A No. 


"Q Do you know how many others were in this 
car? 


"A There were two more in the car. 


"MR. SMITHSON: Would your Honor indulge 
me just a moment, please? 


"THE COURT: Surely. 


"MR, SMITHSON: I believe that is all I 
have of the witness, Your Honor. 


"THE COURT: Very well. Now this testimony 
is directed against the defendant Sampson,’ so 
counsel for the defendant Sampson may cross examine." 
(Tr. II 626-631). 


* 


"Q How do you know it was 8:45 that you were 
talking to Cider Brown? 


"A Clocks that surrounded us, and his watch." 
(Tr. II 633). 
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"Q All right. You are sure that he had a watch? 
"A I am definitely sure. 
"Q Was it gold or silver watch? 


"RK That I do not recall. 


“Q But you were able to observe his watch to 
know that it was a particular time? 


“A Time was an element that particular morning." 
(Tr. II 634). 


* * * 


“Q On direct examination you identified Joe 
Sampson, is that correct? 


"A Yes, the gentleman there, if that's his name. 
“THE COURT: You might speak a little louder. 
"THE WITNESS: The gentleman that I identi- 


fied, if that is his name, Sampson, that is the one 
I saw.” (Tr. II 667). 


* 


"THE COURT: Now, Mr. Thomas, I think you 
wanted to have a short cross-examination of about 
ten minutes? 


"MR. THOMAS: Yes, sir. 
"THE COURT: You may have it. 
“BY MR. THOMAS: 
"Q Sir, I believe you testified that when you 
came out of Key's Restaurant, that shortly after 


you got out Sampson and others came out of Key's 
Restaurant, is that correct? 


No, sir. 

Another? 

I didn't say that. 

How many came out of Key's Restaurant? 

"THE COURT: He only testified -—- 

“BY MR. THOMAS: 

Just Sampson? 

"THE COURT: Just a moment. 

"MR. THOMAS: I'm sorry. 

"THE COURT: He only testified that only 
Sampson came out but that in the car near which 


Sampson stood there were two other men. 


"MR. THOMAS. Yes, Sir. 


“THE COURT. Whom he did not identify. 


“MR. THOMAS: I wanted to get that 
straight, yes. 


“BY MR. THOMAS: 


"Q Then it was your testimony here, it's your 
testimony now that Sampson came out of the restau- 
rant at Key's Restaurant on this morning jalone, 
is that your answer? 


"A That's my answer; as far as I saw. 


"Q Yes. Now, I refer to the transcript dated 
September 26, 1960, at page 48, Your Honor. Do 
you remember, sir, this question being put to you, 
the following question, and do you remember giving 
the following answer: 


ee 


“*‘Question. Well, was there anything about 
Sampson that caused you to pay attention to him? 


“tanswer. I only looked back when he came 
out of the restaurant behind us, he and some 
other fellow.’ 


"Now, do you recall being given that question 
and giving that answer, sir? 


“A Truthfully, I don't recall that offhand. 


"Q All right. Now, after hearing that 
question and answer, I ask you now, is it your 
testimony that Sampson came out of the Key's 
Restaurant by himself? 


"A When I looked back Sampson is the only 
one that I saw -- after the door slammed he is the 
one that I saw." (Tr. II 671-673). 


* * * 


"Q I see. All right. Now, sir, -- and this 
is the last phase of the guestions that I will 
have -- when you first saw Sampson after he had 
gone up where you way you Saw a black Buick, now, 
was he near an automobile? Was he in the auto- 
mobile? Where was he when he was up the street? 
I believe you testified he was 60 or 75 yards up 
the street. Do you recall you testimony? 


“A Yes. 


“Q Now, was he at or near an automobile of 
any kind? 


+a When he -- after he made his exit from 
Key's, turned left on Seventh Street a few yards, 
he went over to this automobile where there were 
two more occupants. 


"Q In the automobile, is that correct? 


“A That's correct." (Tr. II 678-679) . 


"BY MR. ATKINSON: 


"Q Now, Mr. Witness, when you came outside of 
Key's Restaurant, how far had you walked away 
from Key's when you heard the door slam? | 


"A Approximately, I'd say, between 20 and 
30 yards. 


"Q Now, did you thereafter follow Sampson's 
travel with your eyes? Did you continue to 
watch him? 


“A Let me explain it this way, please. As TI 
looked back, as I first saw him, Brown and I 
continued to Brown's car with a distance :of about 
25 or 30 more yards, approximately. There we 
could see -- from there, that vantage point, we 
saw Sampson go to this car. 


“Q Now, where was Mr. Brown's car parked? 


"A In front of this shoe shine parlor that 
I spoke of. | 


"Q Now, was this other car parked north of 
this car, of Brown's car, or south? 


"A North. 
"Q North? 
"A North of Brown's car. 


| 
"Q And about how far north of Brown's car? 


"A Between approximately, between 20 and 30 
yards. 


“Q Now, when did you discover that ne car 
they had was a Buick? 
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“A When I looked around -- looked back there 
and saw Sampson walk over to it. 


"Q Now, when you saw him walk over to it, 
did you see any other individuals there? 


“A Two more. 
Where were they? 
"A Seated in the car. 


"Q Now, just a moment. Now, at a prior hearing 
weren't you asked this question and didn't you give 
the following answer? This is page 49 of the 
transcript. It says: 


"'Now, what was it, sir, that kept attract- 
ing Sampson to your attention at that time? 


"'tanswer. Nothing kept attracting me. When 
we came out of the restaurant, I heard the door 
slam. I locked back to see who it was, and I 
saw these two fellows. While we were standing 
at George's car talking, I looked up and saw 
two more people standing against the car which 
i recognized Sampson.’ 


"Now, I will ask you if you were asked that 
guestion and did you give that answer? 


"A That's a possibility. 


"Q Now, do you now say that you saw two people 
in that car? 


"A If my -- if I recall correctly. I can't 
swear to it, but I know there were twomore fellows 
there. 


"Q Do you think your recollection was better 
then than it is now? 
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"A That's a hard question to answer." 
(Tr. II 679-681). 
At the trial from which this appeal is taken, in 
1968, Young testified as follows: 
"DIRECT EXAMINATION 
"BY MR. MAYS: 


"Q Mr. Young, would you state your full name, 
please? ! 


"A Thomas Leon Young. 
"Q Mr. Young, I direct your attention to 
March 8th of 1960. Do you recall where you were 


in the morning at approximately 8:30 or 8:45? 


"A In the 1800 block of 7th Street, Northwest, 
in a restaurant known as Key's Restaurant. 


"Q Now, Mr. Young, when you were at Key's 
Restaurant, were you by yourself or with someone 
else? 


"A I was with someone else. 


"Q Who was the other person or persons you 
were with? 


"A George Brown. 
"Q Is George Brown also known as Cider Brown? 


"A Yes, he is; he was. 


"Q Mr. Young, where were you located! when you 
were with Cider Brown? 


“A We were seated in a booth -- eating booth -- 
inside the restaurant. 


"Q 


“A 


“9 


“A 


Inside of Key's Restaurant? 
Yes. 
What were you doing at that booth? 


Two things. We counted money and then we 


ate breakfast. 


"Q 


You said you were counting money. Where 


was the money being counted? 


iN 


"Q 


"A 


"Q 


"A 


"9 


"A 


"9 


On the table, on the booth table. 
Was this done out in the open in plain view? 
Yes. 


Was any effort being made to conceal the 


No. 


Do you recall how much money was counted? 


We counted fifty-four-hundred dollars. 
Whose money was that? 

Brown's. 

Cider Brown's money? 

Yes. 


After the money was counted, what was 


with the money? 


"A 


"Q 


“a 


He put it in his pocket. 
In Mr. Brown's pocket? 


Yes. 
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"Q Now, at the time when you were counting 
the money -- when the money was being counted -- 
did you have occasion to see anyone else inside 
Key's Restaurant? 


"A Quite a few people. 


"Q Do you know any of those people by name? 


"A The waitress -- A couple of more people 
that were in there, that were in that vicinity, 
and since that time I learned one or two more 
names. 


"MR. THOMAS: I object. 

“THE COURT: Overruled. 

"BY MR. MAYS: 

Whose name have you learned since that time? 
"MR. THOMAS: I object. That is hearsay. 


"MR. MAYS: Your Honor, I submit he can 
identify by name the persons he saw in there. 
He is just identifying an observation he made by 
a name he learned. 


“THE COURT: Approach the bench, please. 


“(AT THE BENCH) 


"THE COURT: How does he know that this 
fellow he later learned was Sampson? 


"MR. MAYS: He identified Sampson, Your 
Honor, at the prior trial where Sampson was one 
of the defendants. 


“THE COURT: I think you ought to lay a 
little more foundation for the question then. 


OT 


“MR. MAYS: All right. 


"MR. THOMAS: I am sure that this need not 
be said, but Your Honor understands I have a con- 
tinuing objection to every question put to Young? 


"THE COURT: Oh, surely. 


“MR. THOMAS: Thank you. 
"(IN OPEN COURT) 
"BY MR. MAYS: 

"Q Mr. Young, subsequent to the time that you 
saw the other persons inside of Key's Restaurant, 
persons that you did not know the name of, have 
you seen any of these persons since that time? 

"A Yes, I have. 


"Q Where have you seen these persons? 


"A All the persons that I didn't know then. Is 
that what you asked me. 


"Q The persons you didn't know the name of, have 
you seen any of those persons’ since then? 


"RA I have seen some in Key's Restaurant and some 
in the courthouse. 


"Q When you came to the courthouse, did you 
identify in court any of these persons that you did 
not know the names of? 

“A Yes, I did. 

"QO And by virtue of identifying these persons 
in Court, did you learn the name of any of the 


people you identified in Court? 


"MR. THOMAS: I object. 
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"THE COURT: Overruled. 
"BY MR. MAYS: 
Do you recall the question? 

"A No. 

"Q After you identified the person or persons 
in Court that you did not know the name of when 
you saw them in Key's Restaurant their names by 
virtue of having identified them in Court? 

"A Yes, I did. 

"Q What names did you learn? 

"2A I learned one whose name was stated but I 
only learned it by nickname. One was the’ name 


Bootnose. 


"Q Do you recall what Bootnose's last: name 
was, the real name? 


“A offhand I can't say truthfully. Harrison. 
I think his name was Eddie; and there was a White. 
I don't recall his first name. H 


"Q The person known as Bootnose, did you see 
him inside Key's Restaurant when Cider Brown was 
counting his money? 


"A Yes, I did. 
"Q Where was he located inside Key's Restaurant? 


"A I would have to try to give you a description 
of how we were located. 


"Q very well. 


"A I would say this was a booth that we were 
sitting in (demonstrating with his hands). George 
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an@ I were facing each other. To our left there 
was a long bar running this way (a@emonstrating) 
ana he was standing facing us with his back to 
the bar, approximately, less than four feet from 
us. 


“Q He was facing you, is that correct, the 
person known as Bootnose? 


“A Yes. 
“Q How long did he continue to face you? 


“A I noticed him standing there for three or 
four minutes. 


"Q Was he facing you @uring the time that you 
were counting the money? 


"A Yes. 

"Q Now, Mr. Young, you mentioned two other 
names in addition to Bootnose. Did you observe 
of these other people inside the restaurant? 


"BR Yes, I did. 


"Q Do you recall who else you observed inside 
the restaurant? 


“A I observed one more in there. 


"Q Where was this other person that you 
observed? 


"A As I recall -- Pardon me. 


“Q Where was the other person -— other than 
Bootnose -- that you observed standing in relation 
to Bootnose or sitting, or whatever he was doing? 


"A As I recall correctly, he was not standing 
there with Bootnose. He walked up further, I 
would say, to the coffee counter. He didn't stand 
in front of us. 
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"Q Did you subsequently learn the name of 
that person? H 
"A Yes. 
"MR. THOMAS: I object. 


"MR. MAYS: I think there is an objection, 
Your Honor. I will withdraw the question. 


"BY MR. MAYS: 

"Q Mr. Young, if you will, would you look 
around the court room now and see if you: see in 
the courtroom teday the person that you saw in 
addition to Boctnose in Key's Restaurant? 


"A Yes, I do. 


"Q Would you walk down and place your hand on 
that person, if you will? 


"A (Witness walked down to counsel table and 
touched the defendant.) 


"MR. MAYS: Thank you. 


"May the record reflect, Your Honor, he 
identified the defendant, Eddie M. Harrison? 


"THE COURT: The record will so reflect. 
“BY MR. MAYS: 


"Q Now, Mr. Young, did there come a time when 
you left Key's Restaurant? 


"A Yes, there was. 


"Q What time was that? 


"A Between the hour of 8:45 and 9:00 a.m. 
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"Q Now, when you left where was Cider Brown? 

"A With me. We were together. 

"Q You left together? 

"A Yes. 

"Q And do you know, Mr. Young, where Bootnose 
and Eddie M. Harrison were when you left Key's 
Restaurant? 


“A They came out of the restaurant behind us. 


"Q Where did you and Cider Brown go when you 
left Key's Restaurant? 


"BR We headed south on 7th Street heading to 
his car, which was parked approximately 60 to 75 
yards down the street. 


"Q By the way, when you say they came out of 
the restaurant, you are referring to Bootnose 
Eddie M. Harrison, is that correct? 


"A Yes. 


"Q Did they come out of the restaurant 
together? 


"A Well, I would say one was right behind 
other. I didn't notice them until we got out 
the restaurant and then I looked back. 


"Q When you first noticed them outside of 
Key's Restaurant, were they together? 


"R They were standing there talking at a 
black car. 


"Q Do you recall what make of car it was? 


"A I am quite sure it was a Buick, an old 
model Buick. 
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"Q An old model Buick. Even in 1960 it was 
old model Buick; is that correct? ' 


"A Yes. 


"Q Now, at the time you saw Eddie Harrison 
and the person known as Bootnose standing at the 
old Buick, where were you and Cider Brown located? 


"A We had just about approached his car. 
"Q You had just about approached his car? 


"A Yes. 


"Q What happened when you approached Cider 
Brown's car? 


"A We stood there and talked approximately 
two-minutes. He gave me some money and he got in 
his car and I closed the car door and he drove off. 


"Q Where were Bootnose and the person you 
identified as Eddie Harrison? 


"A They were standing there talking to a third 
party. 


"Q A third person? 
"A A third party. 


"Q Now, this third party you are referring to, 
was the third party approximately the same age, 
etc., as Eddie M. Harrison? 


"A Seemingly. 


"Q And after Cider Brown drove off, did you 
see what Eddie M. Harrison, Bootnose and the third 
party did? 4 


"A They got in the black Buick, the black car. 
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What happened when they got in the black 


They drove off. 
Was anybody else in the car with them? 


I can't recall but three people being in 
it. I can't say if anybody else was there or not. 


“9 And did you see in which direction Cider 
Brown had driven off? 


"A He turned east on T Street. 
"Q East on T Street off of what street? 
"A Off of 7th Street. 


"Q By the way, how far away did Cider Brown 
live from Key's Restaurant? 


"A Approximately ten to twelve blocks. 


"Q Now, did you observe the car that Eddie M. 
Harrison and Bootnose had gotten into when it 
drove off? 

"A Yes, I did. 

*Q In what direction did it go? 

"A The same direction. 

The same direction? 
“A Yes. 
"Q Was it directly behind Cider Brown's car? 


"A A few yards, guite a few yards. 


"Q Were you pretty familiar with Cider Brown 
and with Cider Brown's activities? 


Yes, I was. 

How did Cider Brown make his living? 
He was a gambler. 

Did he frequent Key's Restaurant? 


Practically everyday; sometimes two and 
times a day. ! 


Did he generally come there for breakfast 
the same time? 


"A About the same time and sometimes later. 

"Q Now, after you observed Cider Brown and the 
car in which Eddie M. Harrison was riding leave, 
did you sometime thereafter learn that Cider Brown 


was dead? 


"A Less than thirty-minutes later. 


"Q Less than thirty-minutes later you learned 
that Cider Brown was dead? 


"A Yes. I was inside the shoeshine parlor 
getting a shoeshine. 


"Q Was the other person who was in the car 
with Bootnose and Eddie M. Harrison a male also? 


"A Male? 
Yes. 
Yes, as far as I Saw. 
Is Bootnose also a male? 


As far as I know. 
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"MR. MAYS: Thank you. 


"Your Honor, I have no further questions." 
(Tr. 86-99). 


* 
"CROSS EXAMINATION 
"BY MR. THOMAS: 


"Q Mr. Young, did you come in that restaurant 
with Mr. Brown? 


"A I beg your pardon? 
”"Q Did you come in the restaurant with Mr. Brown? 
“A Did we go in the restaurant? 

Did you go in with him? 


Yes, we did, we went in the door at the same 


“9 And how long were you there? 

"A Approximately forty-five to fifty-minutes. 
"Q Where did you come from? 

"A We did not come there together. The restau- 


rant didn't open until 8:00. I was standing there 
waiting for the restaurant to open. 


"Q All right. 


“A And he drove up. 
Were you waiting for him? 
I was waiting for the restaurant to open. 


My question is, were you waiting for Mr. 


No, I was not. 
Did you know Mr. Brown very well? 


"A Quite well. 

"Q Did you, more or less, buddy around to- 
gether or did you just run into each other from 
time to time? 


"A May I take a little time to explain our 
association? 


"Q You can answer the question, whichever way 
you can answer the question, Mr. Brown. 


"A Young is the name. 

"Q I am sorry, Mr. Young. 

"A George did not like to drive very much, 
especially at night. And having been a former cab 
driver I was generally known as a fairly good 
driver, and I did quite a bit of chauffeuring for 
him at night; and that was mostly our association. 

"Q How long had you been doing this up until 
the day Mr. Brown died? How long had you been 
doing this for him? 


"A Off and on for seven or eight years. 


"Q and prior to this day, when was the last 
time you had seen Mr. Brown? 


"A The day before. 


"Q Were you in his company or had you just seen 
him the day before? 


“A I drove him up into the country the night 
before. Two nights before this, I think, to his 
brother's or sister's house. 
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"Q Now, when you went into the restaurant 
did you sit down together from the very beginning? 


"A Yes. 
"Q And did you eat something? 
"A Yes, we did. 


"Q And during what point in this sitting did 
Mr. Brown count money? 


"A While our food was in the stage of being 
prepared. 


“Q While it was being prepared? 

"A Yes. 

"“Q Now, Mr. Brown, how long did Mr. Bootnose, 
or how long did you see him standing there watch- 
ing Mr. Brown? A few minutes? 

"A You are not speaking to me, are you? 

"© Yes. 

"A You calied me Mr. Brown. 

"Q I beg your pardon. Mr. Young, how long 
did |Bootnese stand there as you say you saw him 
standing there watching Mr. Brown count his money? 

"KR Well, I would say from three to five-minutes. 

*Q Prom three to five-minutes? 

“A Maybe not five-minutes. 

"Q All right. Now, where you were sitting in 
the booth, would that have you facing out towards 


the street or with ycur back towards the street? 


"A Back, 
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"Q Your back was towards the street. Now, after 
watching three or four-minutes, I take it then when 
Bootnese stopped watching you then there came a time 
when you and Mr. Brown left the restaurant? 


"A Right. 
“Q and Bootnose followed you out, is that right? 


"A Icouldn't say he followed us. After we got 
out I saw him coming out. 


"Q All right. Now, all the time that you saw 
Bootnose he watched you during this period of three 
to four-minutes: is that correct? And after that 
then, of course, you left and then you saw him come 
out of the restaurant after that; is that! correct? 


"A The counting of the money preceded our eating. 


"Q All right. 
“A We ate. It didn't take us long to eat. 
"Q All right. 


"A We paid the waitress,-tipped the girl and 
came out. After we got outside is when I noticed 
him coming out. Where he was after the counting of 
money and during our eating, I didn't pay any at- 
tention. 


"Q I see. All right. Then, altogether, from 
the time that you saw Bootnose watching you count 
the money until he came out in back of you, how 
much time had passed? 


"A Would you please repeat your question? 


"Q Surely. I say, from the time you ‘saw Boot— 
nose observing Mr. Brown counting his money until 
the time that you saw him coming out of the restau- 
rant -- after you and Mr. Brown had gone out of the 
restaurant -- how much time had passed? 
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“A Roughly speaking, I would say maybe ten 
or fifteern-minutes. 


"Q All right. Then is it fair to say, that 
the three or five-minutes Bootnose watched the 
counting of the money and the eating, altogether, 
tock’ fifteen-minutes until you were out the door; 
is that correct? 


"A I Gon’t follow you. 


"Q All right. I say, from the time you saw 
Bootnose watching Mr. Brown counting his money 
until you got your food and you ate it and you 
were outside and you saw Bootnose come out, all 
that’ time, as you said earlier, took something 
like fifteen-minutes; is that correct? 


"A No, I didn't say that; I didn't say fifteen 
minutes. 


“Q All right. How much time would you say did 
elapse? 


"BA It had to be over fifteen-minutes. 
"Q How much more? 


"R Well, I can say we went in there at 8:00 
o'clock and we came out approximately quarter of. 
So you can figure that out. 


“Q Quarter of what? 
“A Of 9:00. That is not hard to figure out. 


"Q So then Bootnose was in the restaurant 
about forty-five-minutes, would you say? 


"A I can't say how long. He could have gone 
out after he looked at us counting the money. He 
could have come back in. I definitely can't say. 
I didn't watch him that closely. I didn't watch 
anybody.” (Tr. 99-105). 


“Q Now, in that case in 1962 [sic] did you 
identify somebody? 


"A I don't recall that. 


"Q You don't recall whether you identified 
anyone as having been in Key's Restaurant on this 
particular morning? 


"A May I add something other than your direct 
guestion? 


"Q Yes. 


"A I definitely remember in, I think, the 
first trial having to identify more than one 
person, getting up to do it just like I did 
today. But that was years ago. 


"Q In the second trial did you identify more 
than one person? 


"A I don't know whether it was the first or 
second trial, but I remember it was a few years 
ago. 


"Q By the way, this money that Mr. Brown was 
counting, did you help him count it, or did he 
count it by himself? 


"A I helped him." (Tr. 116). 


* * * 


"Q Mr. Young, did anybody at any time after the 
death of George Brown ever ask you whether Mr. 
Brown counted any money out in the restaurant, Key's 
Restaurant, that particular morning before his 
death? 


"A I am quite sure somebody did. 


"Q And did you tell him? 

“A I am quite sure I did. 

"Q Do you remember who it was you told it to? 
"A If I am not mistaken, it was Mr. Smithson. 
"Q Did you ever testify to that in a courtroom? 


“A That is where this question was, if I 
remember correctly. 


"Q In other words, you could be wrong about 
that, is that what you are saying? 


"2 There is a possibility. 
"Q prior to that, before you told Mr. Smithson 
that, did you tell any police officer that, that he 


counted out fifty-some hundred dollars? 


"A I can't recall too many police officers 
questioning me. 


“Q You don't recall any police officers question- 
ing you? 


"A Yes. Captain Daly. 
"Q Captain Daly? 

"A Daly, I think. 

"Q Did you tell hin. 


"A That was eight years ago. I really don't 
recall. 


"Q Mr. Young, did you give a statement to the 
police? 


"A I beg your pardon? 
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"Q Did you write out a statement and give it 
to the police after the death of Mr. Brown? 


"A I am quite sure I signed something in the 
Homicide office, if I remember correctly." (Tr. 
119-120). 


* * * 


"Q In this statement you gave the police you 
didn't say anything about him counting out $5,000, 
did you? 


"A I am quite sure I told them that. 
"Q But in this statement you didn't, did you? 
"A No. 


"There is something else on here that wasn't 
said to me that morning. And yet I see my signa- 
ture. This definitely wasn't said to me. Sol 
don't know who put it there. That definitely wasn't 
said to me that morning. ! 


"Q Now, you didn't tell the police there that 
you sat down and had breakfast with hin, did you? 


"A Did I? 


"Q You didn't tell the police that in this 
statement, that you sat down and had breakfast 
with him? 


"A I don't know about that statement, but I 
told the police that, because he paid for my 
breakfast. 


"Q Did you tell the police also on this morn- 
ing that you saw him counting out $5,000? 


“A Yes, I did. And I helped him count it. 


"Q In a restaurant? 
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“A I helped him count it. 

"Q With other people watching? 

"A Yes. 

“There is something else on that statement 
that I didn't make, because I don't even know the 
lady on there. 

"Q Well, the police when they made this state- 
ment, you @idan't tell them this, they just made it 
up and you signed it, is that right? 

“A I don't remember signing that, but it is my 
signature. I don’t remember signing any statement -- 


because I am quite sure I read it. 


"So whoever wrote it evidently did lie, be- 
cause a policeman can lie. 


"Q What part is the lie? 


“A About Mary somebody. I don't know -- I 
don't even know her. 


"Q You don't know Mary Chase? 
"RA Offhand I don’t. 


"9 Did you tell the police on that morning that 
Mary Chase wrote Mr. Brown a threatening letter? 


"A As far as I know, I don't even know any 
Mary Chase. 


"Q ‘Then what is on here, do you know how it 
got on? 


"A That I do not know. 


'"Q You didn't tell the police that? 
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"A I can't recall telling them that. 
see how I could have made up a lie about 
I don't know. 


"Q In other words, you couldn't make 
lie about someone you don't know? 


"A It is not necessary for me to lie about 
it at all. 


"Q Now, on the morning the police, did they 
give you a description of a couple of men that 
supposedly left that restaurant, Key's Restaurant 
that morning? 
| 

"A I don't recall that. 

"Q The police said, according to this statement -- 
and -- 


"A The police said it, but I am saying something 
| 


different. 


"Q The police said you couldn't recognize either 
of them. Did you say something like that? 


"A I don't recall that. I know they gave me 
three lie detecter tests. They wanted to accuse me 
of the murder." (Tr. 123-126). 


In other cross-examination Young was further con- 


fronted with his statement to the police and his past 
; eR aie | 
testimony. That cross-examination 1S too long to be repeated 
| 
here in full, but the Court is invited to read it in connec- 


tion with the argument on this point. 


The U.S. Attorney was as surprised by Young's 


| 
testimony as were defense counsel. He had advised the jury 
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in opening statement and the Judge on other occasions that 
Young would identify Bootnose Sampson, not Harrison. (Tr. 
4-5, 37-38, 85-91). Nevertheless, once given the hint that 
Young might this time identify Harrison (Tr. 91), he pur- 
sued the subject until he received that identification 

(Tr. 93-94), then elicited further testimony that Harrison 
had followe@ Brown out of the restaurant (Tr. 95), stood on 
the sidewalk next to an old model Buick conversing with a 
third person (Tr. 96), and entered the car and followed Cider 
Brown (Tr. 97-99). Despite the contrast between this testi- 
mony and Young's previous statements to the police and at 
former trials, the U.S. Attorney repeatedly sought to protect 
his newly-found star witness, saw no inconsistency between 
this new testimony and that at prior trials, made this new 
testimony an important part of his argument to the jury, 
interrupted defense counsel's argument to protect this 
testimony, and even tried to explain away Young's original 


statement to the police which gave lie to his testimony in 


this case. (See e.g., Tr. 107-109, 118-119, 130, 135-140, 


146-149, 153-156, 233-236, 238-239, 242-244, 255-258, 294- 


300). 
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(2) The Insufficiency of the Evidence. 


At the close of the Government's case the defense 
sought a judgment of acquittal under Rule 29(a) of the 
Federal Rules of Criminal Procedure. (Tr. 189-191) . The 
evidence, apart from the Young testimony already discussed, 
was as follows: 

Ernestine M. Brown . . . identified the deceased. 
(Tr. 43-44). 

Dr. Richard M. Rosenberg . . . described the 
autopsy findings (testimony read from former trial). (Tr. 
46-48). 

Detective Roy C. Schwab . . . described the scene 
of the death and the police investigation there. (tr. 49-58) . 

Ethel Irene McCoy . . - Saw two unidentified boys, 
one with a gun, run away from the deceased's house immedi- 


ately following a loud noise. (Tr. 58-66) . 


Benjamin E. Valentine... testified that Harrison 


said he had killed Brown, as follows: 


“A Mr. Harrison said that he walked up 
to the door with a shotgun under his coat. 


"Q When you say ‘the door', did he say 
which door he was speaking of? 


“A ‘Cider’ George's door. And knocked 
on the door. And 'Cider' George opened the 
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@oor, and he evidently saw the shotgun under 
his coat. And he went inside his coat as if 
to a@raw a pistol, and that he was the fellow 
that killed hin. 


"Q When you say ‘he was the fellow that 
killed him', who was ‘he'? 


"A Eddie. 


"Q Eddie was the fellow that killed him. 
And who is ‘him'? 


“A 'Cider' George. 
"Q And this conversation took place -- now, 
@id the conversation end there, or did it con- 


tinue? 


"RA Someone came up the steps in the 
restaurant. 


"Q And when someone came up the steps in 
the restaurant, what happened? When someone 
came up the steps, did the conversation ter- 
minate then? 


“A It terminated then. 


"Q Did Eddie Harrison ever tell you why he 
went to 'Cider' Brown's house? 


“BA No." (Tr. 164-165). 
James William Evans - - - loaned Harrison (who 
was accompanied by White and Sampson) a Buick sedan on the 


night before Brown was killed. (Testimony from former trial 


read over defense objection). (Tr. 169-177, 179-188). 
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Carl Aufrecht . . - identified the deceased 


(Testimony stipulated). (Tr. 178). 


The motion was argued (Tr. 189-191, 199-207), the 


Court reserved judgment and gave the case to the jury (Tr. 


224) and, after the verdict, denied it (Tr. 356). 


(3) The Denial of a Speedy Trial. 


The chronology of this case is as follows: 
| 


April 19, 1960 - Indictment. 


April 21, 1961 Harrison sentenced to death 
following first trial.| 


July 21, 1961 Court of Appeals orders remand 
with leave for Harrison to ask 
for new trial following discovery 
of Morgan's identity. 

June 12, 1962 Court of Appeals vacates first 
conviction and remands, 


June 14, 1963 Harrison sentenced to Life imprison- 
ment following second trial. 


July 25, 1963 Counsel appointed for appeal. 


September 16, 1963 Harrison's brief submitted to 
Court of Appeals. | 
| 
December 18, 1963 Case argued to Court of Appeals. 


June 15, 1965 Case re-argued en bane to Court 
of Appeals on one question. 


December 7, 1965 Court of Appeals reverses second 
conviction. 


May 13, 1966 


August 23, 1966 


November 16, 1966 


May 18, 1967 


June 1, 1967 
August 1, 1967 
August 25, 1967 
December 4, 1967 
April 4, 1968 


June 10, 1968 


June 20, 1968 


June 27, 1968 


July 22, 1968 


August 12-14, 1968 


August 16, 1968 
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Harrison sentenced to life imprison- 
ment following third trial. 


Harrison's brief filed in the 
Court of Appeals. 


Case argued to Court of Appeals. 


Court of Appeals affirms Harrison's 
third conviction. 


Petition for rehearing en bane filed. 


Petition for rehearing en banc denied. 


Petition for certiorari filed. 
Petition for certiorari granted. 
Case argued to Supreme Court. 


Supreme Court reverses third 
conviction. 


District Court receives remand and 
Harrison's request for immediate 
trial. 


District Court sets case for trial 
on July 22. 


District Court postpones trial at 
reguest of U.S. Attorney. 


Fourth trial. 
Harrison sentenced to life imprison- 


ment following fourth trial, notice 
of appeal filed. 
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From the foregoing it will be seen that the total 


delay involved thus far is more than eight and a half years. 
Previous arguments that this delay violated saeriecrtls Sixth 
Amendment right to a speedy trial have been relected because 
the delays were held reasonable and they did not prejudice 
the defense or render the trials unfair. (See this Court's 
opinion at __ U.S. App. D.C. __, 387 F.2d 206-208 ana the 
Supreme Court's opinion at __ U.S. __, 20 L.ed 2d 1051, n.l). 
In this trial, however, the defense was prejudiced by the 
Young testimony previously discussed (as will be explained 
in more detail in the argument on this point) and the absence 
of the witness Evans whose testimony was read from the tran- 
script of the 1963 trial. Evans' prior testimony was that 
he had loaned a 1951 Buick sedan to Harrison (who was 


| 
accompanied by White and Sampson) on the night before Brown's 


death. (Tr. 184-188). In that prior testimony the color of 
the car was not specified. However, defense counsel had 
been informed that the car was two-tone green, with a light 


top. If true, this was an important fact because the car 


| 
that Young saw in front of Key's Restaurant shortly before 
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Brown's death was a black Buick. Evans was available to 
testify, and had been subpoenaed by the Government to do so, 
but did not show up. The Judge issued an attachment and two 
marshalls were sent to search for Evans but were unable to 


fing him. Over the objection of defense counsel, the Judge 


allowed his prior testimony to be read (Tr. 169-175) and the 


Government argued to the jury that the car loaned to Harrison 


was the same car seen following Brown shortly before his 


death (Tr. 235-236, 297)- 


(4) The Erroneous Instructions. 

At the trial defense counsel made three principal 
objections to the instructions to the jury: failure to in- 
struct on self-defense and specific intent and giving a 
coercive variation of the "Allen" charge to the jury in the 
original instructions. The facts concerning the adverse 
rulings here urged to be prejudicially erroneous are as 


follow: 


1/ Tr. 179-181. At page 180 of the transcript, lines 21 
and 22, the words "black" should be "light" in the 
statements of both Judge Pratt and Mr. Prather. There are 
other defects of transcription sprinkled throughout the 

transcript, but few are material. 


(a) Self-Defense. 
The only description of Brown's death was) Harrison's 


admission to Benjamin E. Valentine (a government witness) 


which is set forth at page 46 of this brief. (Tr. 164-165). 


On the basis of that testimony defense counsel sought an 
instruction on self-defense, but the Judge dismissed the 
request as "almost frivolous" (Tr. 192) and interrupted 
counsel's argument to the jury to prevent his arguing the 
possibility that Harrison acted in self-defense (Tr. 284) . 
(b) Specific Intent. | 
Defense counsel submitted an lacteichicn Gpioieins 
specific intent and applying it to the facts of the case. 
The court failed to give this instruction, mistakenly believ- 
ing the matter had been covered though in fact Gielwords 
"specific intent" were used but once in the charge and never 
explained to the jury. (Tr. 331, 341-342). 
(c) The "Allen" Charge. 
The Judge's final instruction before telling the 
jury the various forms of verdict was as follows: 
"Pinally, ladies and gentlemen, your 
verdict must be the considered judgment of 
each juror. In order to return a verdict, 


it is necessary that each juror agree thereon. 
Your verdict must be unanimous. 
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“Now, although the verdict must be the 
verdict of each individual juror and not mere 
acquiescence in the conclusions of your fellow 
jurors, you should examine the questions sub- 
mitted with candor and with proper regard and 
deference to the opinions of the others. And 
let me say that it would be a mistake for any 
one of you, upon going to the jury room, to 
announce that you had a fixed feeling one way 
or the other, because it is that kind of a 
statement, in allowing for human pride, that 
makes it very difficult for a person to listen 
to the arguments of the others and retract a 
position that he had previously taken. You 
should listen to each other's arguments with 
a disposition to being convinced. If much 
the Larger number of jurors are for conviction, 


a dissenting juror should consider carefully 
whether his doubt is a reasonable one when it 
makes no impression upon the minds of so many 
jurors equally honest, equally intelligent 


with him or herself. If, on the other hand, 
the majority are for acquittal, the minority 
ought to ask themselves and carefully consider 
whether they might not reasonably doubt the 
correctness of their judgment, which is not 
concurred in by the majority." (Tr. 333-334). 


Defense counsel objected to the giving of this 


variant of the "Allen" charge but was overruled. (Tr. 340). 


ARGUMENT 


Eddie Harrison's conviction should be reversed 
and the indictment against him should be dismissed. after 
8-1/2 years' imprisonment, he has as yet to receive a fair 
trail, and it is now far too late for him to receive che. 
Three times previously he has been convicted on the basis 
of inadmissible evidence, and this time he has been con- 
victed on the basis of perjured testimony at a trial where 
several major errors were committed. Still the government 
contends that keeping Harrison in jail “serves both the 


public interest and the ends of justice" because the govern- 


1 | 
ment is sure he's guilty.2’ This is oppression. Whether 


guilty or innocent, Eddie Harrison was entitled to the due 


process of law and the speedy trial that the Bill of Rights 
| 


guarantees him and all citizens. He has received neither. 


| 
He should be freed from his long, illegal imprisonment. 


The integrity of the judicial process requires no less. 


1/ Opposition to Motion for Bond Pending Appeal, October 2, 
1968, pages 2 and 3. 
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I. TSE CONVICTION OF EDDIE HARRISON MUST BE REVERSED 
BECAUSE IT RESTS ON PERJURED TESTIMONY. 

In connection with this point the Court is invited 
to rea@ pages 86 to 157 of the trial transcript, in addition 
to the Young testimony set forth in the statement of the case 
in this brief. 

Thomas Leon Young testified at this trial that he 
was standing at the door of Key's Restaurant waiting for it 
to open at 8:00'a.m., that Brown joined him there, that they 
went in together and sat down in a booth where they counted 


out $5,400 on the table prior to eating while Sampson 


watched them, that Harrison was also in the restaurant during 


that time, that Sampson and Harrison came out of the restau- 
rant after Brown and Young did, and entered a car and followed 
Brown when he left. (Tr. 86-99). He said further that on 
the morning of Brown's death he had told the police about 
having breakfast with Brown and counting this money. (Tr. 
124). He also said that the police had given him three lie 
detector tests and wanted to accuse him of the murder. (Tr. 
126). 

The U.S. Attorney knew that this testimony was 
contrary to the statement Young had given the police on the 


morning of Brown's death, which said that Young had arrived 
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at Key's Restaurant at approximately 8:30 and that Brown 


was having breakfast when Young entered. The U.S. Attorney 


also knew from the statement that Young had not told the 


police that he had counted money with Brown and eaten with 
him, or that he had seen Harrison, or seen Sampson and 


Harrison follow Brown in a car. And the government must 


also have known that Young's testimony concerning lie 


ay, 
detector tests and being accused of the murder was false. 


It was also known to the U.S. Attorney that) 
Young's testimony above was contrary to his testimony at 
prior trials in this case. Young had previously testified 
that he arrived at the restaurant shortly before nine} that 
he did not have breakfast with Brown, who was neo 
when Young arrived, and that Young "Sat there with him a 
couple of minutes." (Tr. I 53). Young had previously 
identified Sampson, but not Harrison (Tr. I 37, 43, 48-50; 
Tr. II 629, 667, 671-681). And while Young "definitely" 


remembered having identified more than one of the three 


defendants at one of the early trials (Tr. 116) and thought 


1/ It is counsel's belief that Young was nowhere near 

Brown's house at the time of the murder and the govern- 
ment knew it, though that is not part of the record in this 
case. 
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one of those previously identified was Harrison (Tr. 129), 

the U.S. Attorney knew that these events ha@ never happened. 
Nevertheless, the U.S. Attorney emphasized Young's 

testimony in his argument to the jury (Tr. 233-236, 238-239), 

even urging (1) that Young could not be faulted for not having 


i@entified Harrison on any previous occasion because he had 


1 
never been asked to do so (Tr. 243), (2) that the govern- 


ment vouches for every witness it puts on the stand (Tr. 296- 
297), (3) that Young’s testimony was credible (Tr. 299) and 
(4) that in regard to Young's 1960 statement to the police, 
the jury should consider “that the person who gave it, that 
is Mr. Young, was a driver for a gambler, who was not, neces~ 
sarily, a friend of the police.” (Tr. 299-300). 
The record leaves no doubt that Young perjured 

himself and that the U.S. Attorney knew, or should have known, 


2 - 
that Young was doing nl In these circumstances the law 


1/ In point of! fact Young had twice previously failed to 

identify Harrison when asked to do so, and both instances 
had been read to Young on cross examination. (Tr. 128-129, 
144-145). Cf. Harris v. United States, No. 21,392, September 
17, 1968. 


2/ It should be noted, however, that the U.S. Attorney said 

@uring a bench conference at the trial: "I would just 
like to state for the record that the government is not 
using knowingly perjured testimony. And I think that is a 
ridiculous accusation for any member of the Bar to make." 
(Tr. 148). 
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is clear. A conviction founded on knowing use of perjured 


testimony is a denial of due process. Napue v. Illinois, 
| 
360 U.S. 264 (1959); Alcorta v. Texas, 355 U.S. 28 (1957). 


| 
In federal trials the supervisory power of the Supreme: 


Court has been used to set an even higher standard, preclud- 


ing conviction on the basis of testimony by a witness whose 


"credibility has been wholly discredited," even though) the 


government believed the testimony to be true, but subsequent 


to trial discovered that the witness had testified falsely in 


other cases and the government did not know whether such 
false testimony was perjury or stemmed from a psychiatric 


condition. Mesarosh v. United States, 352 U.S. 1, 8-9 (1956). 


The Court there said: 
| 
"The dignity of the United States Government 
will not permit the conviction of any person 
on tainted testimony." (352 U.S. 9). 


* * * 


“Mazzei, by his testimony, has poisoned 
the water in this reservoir, and the reservoir 
cannot be cleansed without first draining it 
of all impurity. This is a federal criminal 
case, and this Court has supervisory jurisdic- 
tion over the proceedings of the federal courts. 
If it has any duty to perform in this regard, 
it is to see that the waters of justice are 
not polluted. Pollution having taken place_ 


here, the condition should be remedied at the 
earliest opportunity. 


*x *x 


“The government of a strong and free 

nation does not need convictions based upon 

such testimony. It cannot afford to bide 

with them." (352 U.S. 14). 

On the record of this case there is no alternative 
to reversing the conviction of Eddie Harrison. Moreover, 
without the testimony of Young there is not a scintilla of 
evidence of attempted robbery to support a charge of felony 
murder, the only crime charged in the indictment against 
Harrison. Accordingly, the reversal should include direc- 
tions to dismiss the indictment. 

II. THE TRIAL COURT ERRED WHEN IT FAILED TO GRANT HARRISON 
A JUDGMENT OF ACQUITTAL. 

In comnection with this point the Court is invited 
to read the following pages of the trial transcript: 43-44, 
46-66, 164-165 and 184-188, in addition to the Young testimony. 


The indictment in this case charges that Eddie 


Harrison murdered George H. Brown "by means of shooting him 


with a shotgun while attempting to perpetrate the crime of 


robbery." Taken in the light most favorable to the govern- 


ment, the evidence in this case shows only that Harrison 
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killed Brown with a shotgun. The record is devoid of 
evidence showing any attempt "to perpetrate the crime of 
robbery." Moreover, the only evidence that Harrison killed 


| 
Brown is Valentine's testimony of such an admission, which 


cannot be used to sustain conviction absent independent 
evidence of the corpus delicti. 

The lack of evidence of attempted robbery, an 
essential element of the crime charged, is a fatal defect in 
the government's case as a matter of law. Opper v. United 
states, 348 U.S. 84 (1954); Smith v. United States, 348 U.S. 


147 (1954); Ercoli v. United States, 76 App. D.C. 360, 131 


F.2d 354 (1942); and Forte v. United States, 68 App. D.C. 111, 


94 F.2d 236 (1937). | 

The latter case, first adopting for this juris- 
diction the view subsequently adopted (with slight modi fica- 
tions irrelevant to this case) by the Supreme Court in the 
cases cited above, makes it abundantly clear that Rhee the 
intent of the accused is an element of the offense charged, 


that intent is "a necessary element of the corpus deliicti" 
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an@ hence must be established by evidence independent of any 
extrajudicial statement by the defendant. 

Here there is no evidence independent of Harrison's 
admission (or with it, for that matter) showing an attempted 
robbery. The independent evidence shows that Brown was 
killed. The Valentine testimony presents an admission by 
Harrison that he did the killing. But none of the evidence 
@iscloses the killing occurred during an attempted robbery, 
so the crime of felony murder has not been proved. The 
evidence may raise a suspicion of attempted robbery. 

"But a suspicion, even a strong one, 

is not enough. Guilt must be established 

beyond a reasonable doubt, and each and 

every element of the offense charged must 

be established beyond a reasonable doubt." 

Hiet v. United States, 124 App. D.C. 313, 

314, 365 F.2d 504, 505 (1966). 

"Without any evidence whatever” of robbery or 
attempted robbery, "there is necessarily a doubt (more than 
a reasonable one, I think)" and 

“The doubt is not a visceral or moral 
one; it is a doubt upon the record; the 
lack of essential proof creates the doubt 


as a legal matter." 124 App. D.C. at 315, 
365 P.2d at 506. 


1/ 68 App. D.c. at 118-119, 94 F.2d at 243-244. Forte 

dealt with a confession, but the same rule was held 
applicable to admissions short of a confession in the 
Excoli case, Supra. 
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Since the evidence did not show robbery or its 


attempt, the case should not have gone to the jury. As 


| 


Judge Prettyman wrote in the leading and oft-quoted case 
of Curley v. United States, 81 App. D.C. 389, 392, 160 
F.2d 229, 232, cert. denied, 331 U.S. 837 (1947) : 


"It is the function of the judge to 
deny the jury any opportunity to operate 
beyond its province. The jury may not be 
permitted to conjecture merely, or to con- 
clude upon pure speculation or from passion, 
prejudice or sympathy. The critical point | 
in this boundary is the existence or non- 
existence of a reasonable doubt as to guilt. 
If the evidence is such that reasonable 
jurymen must necessarily have such a doubt, | 
the judge must require acquittal, because 
no other result is permissible within the 
fixed bounds of jury consideration." 1/ 


The evidence here is of the character described 


by Judge Prettyman in the foregoing passage, and Chief Judge 


Curran has already so held in this case. At the prior trial 
Chief Judge Curran ordered a verdict of acquittal for one of 
the then-defendants, Sampson, because the evidence against 


him was essentially that presented against Harrison here. 


1/ See also Franklin v. United States, 117 App. D.C. 331, 

330 F.2d 205 (1963); Cephus v. United States, 117 App. 
D.C. 15, 324 F.2d 893 (1963); Campbell v. United States, 
115 App. D.C. 30, 316 F.2d 681 (1963); Isaac v. United 
States, 109 App. D.C. 34, 284 F.2d 168 (1960); and Cooper 
v. United States, 94 App. D.C. 343, 218 F.2d 39 (1954) . 
But see Calloway v. United States, No. 21,579, July 12, 
1968 (not yet reported) and Accardo v. United States, 102 
App. D.C. 4, 249 F.2d 519 (1957). 
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As to Harrison and White there were also admissions which 
might arguably have shown an attempted robbery, and they 
were convicted on the basis of those admissions. (__ App. 
D.C. __, 387 F.2a@ 210-212). But the Supreme Court has now 
ruled that those! admissions cannot be used, and without them 
the case against Harrison is essentially the same as the 

one against Sampson that Chief Judge Curran held insuffi- 
cient for jury consideration. 

On the evidence here, a reasonable juryman would 
necessarily have had a reasonable doubt that Harrison killed 
Brown during an attempted robbery. Accordingly, a judgment 
of acquittal should have been ordered. 

III. THE DENIAL OF A SPEEDY TRIAL PREJUDICED HARRISON'S 
DEFENSE. 

In connection with this point the Court is invited 
to read the following pages of the transcript in addition to 
the Young testimony: pages 169-177, 179-181 and 184-188. 

On previous appeals of this case it has been 
argued that the long delay involved in the many reversals 


and retrials of ‘the case violated Harrison's Sixth Amendment 


right to a speedy trial. That argument has twice been 


rejected by this Court and the Supreme Court has said that 
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the contention was "wholly without merit and was properly 


rejected by the Court of Appeals." 


U.S. _, 20 L.ed 24 
1051, n. 4 (1968), __ App- D.C. __. 387 F.2d 206-208 (4967) 
However, these prior decisions dealt with a record on which 
this Court was "unable to identify any harm to appellant 
consequent on the passage of time." __ App. D.C. _. 387 
F.2d 208. That is no longer the case. This time Harrison's 
defense was seriously prejudiced by the passage of Ao. 

The adverse effect of the long delay and many, 
trials in this case is seen time and again in the testimony 
of Thomas Leon Young. The passage of time provided a shield 
from cross-examination behind which Young retreated at every 
turn. At the outset of his cross-examination Young indi 
eated he didn't recall how many times he had testified in 
the case but that he was "tired of it." (tr. 107). Asked 
whether he had identified somebody in the earlier trials he 
first said "I don't recall that" and then added: "I gefi- 


nitely remember in, I think, the first trial having to 


identify more than one person, getting up to do it just like 


today. But that was years ago." (Tr. 116). asked whether 


he had identified more than one person at the second trial 


he answered: "I don't remember whether it was the first or 
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second trial, but I remember it was a few years ago." (Tr. 
116). When questioned concerning his not having previously 
testified that he and Brown had been counting money in the 
restaurant on the morning of Brown's death, the Court indi- 
cated the problem: "He keeps saying he doesn't remember. 
But go ahead and ask the question." (Tr. 119). 

Cross-examination on this crucial testimony 
continued its unsatisfactory course with Young responding: 
"I am quite sure somebody did,” (Tr. 119) "I am quite sure 
I aia" (Tr. 120), "If I am not mistaken it was .. .-" (Tr. 
120), ". . . If I remember correctly” (Tr. 120), "There is 
a possibility” (Tr. 120), "I can't recall . . ." (Tr. 120), 
“That was eight years ago. I really don't recall." (Tr. 
120). 

Presented with his written statement given to the 
police on March'8, 1960, Young first identified it, though 
he indicated there was one portion of it that he "would like 


to rectify" (fr. 122), then confronted with discrepancies 


between the statement and his testimony in this case began 


retreating with "I could have told them that” (Tr. 123), 
fell back further to “I don't remember telling them that" 
(Tr. 123), and a further series of failures to recollect 


(Tr. 124-125). 
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When Young's 1963 testimony identifying only 
Sampson when Harrison was sitting right there beside him was 
read, and Young was asked whether he remembered the questions 
he answered: "I can't swear to it. It could have been 
asked me. That is the best I can say." (Tr. 129). on 
further questioning he further retreated behind such phrases 
as "I can't swear to that," "I do think, if my menory doesn't 
fail me" and "if I am not mistaken" (Tr. 129). 

When Young's 1960 testimony contrary to his 


testimony in this case was read to him and he was asked 


whether he remembered it, he said: "Some of the questions 


sound very familiar," "I think so," "I can't say" (Tr. 146) 
| 


and "No I don't remember," "It could have happened but I 
don't remember" (Tr. 151) and "No I don't actually remember 
that, but I know it isn't exactly right" and "I eect say 
why it isn't true" (Tr. 153), at which point the progecutor 
objected that "The witness testified he couldn't merenter 
that testimony, Your Honor" and the Judge rescoriecet "Isn't 
that true, Mr. Thomas, that he didn't have any recollection? 
We are going back to almost eight years." (Tr. 153). 

Thus, after a lapse of eight years, Young oars in 
and testified with great aplomb to a series of highly 
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damaging events and circumstances flatly contrary to his 


statements on the day of the killing and his testimony at two 
prior trials much closer in point of time to the events, and 
was able to avoid answering virtually all questions on cross- 
examination by Hiding behind the great lapse of time involved 
and his confusion stemming from having testified on several 
a@ifferent occasions. At this trial, unlike previous trials, 
“harm to the appellant consequent upon the passage of time" 
is manifest. 

A second hinérance to the defense was the unavail- 
ability of the witness Evans for eross-examination on his 
second trial testimony that was read into the record over 
the objection of defense counsel. This occurred at the 
third trial also, but this Court found no prejudice on that 
account because the 

“appellants had, and utilized, the oppor- 

tunity to question those witnesses fully 

during the second trial, and at the third 

trial they were free to present to the jury 

the prior cross-examinations but elected 

not to do so.” __ App. D.C. __, 387 F.2d 

208. 

This time, however, Evans' absence precluded 


a@efense counsel from going into a matter of utmost signifi- 


cance that was ‘not even mentioned at the second trial. At 
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that time Evans had testified to loaning Harrison, White and 
Sampson a 1951 Buick, but had not mentioned the color of the 
car. Young testified that the old Buick he saw Harrison and 
Sampson use was black. At White's fourth trial Evans Pesci 
fied that the car he loaned Harrison was green, and counsel 
had subsequently been informed that the car was not solia 
green but two-toned, with a light top. If true, this fact 
was important, because the car was an important link in the 
weak chain of circumstances that supported the government's 
case. The unavailability of Evans for cross—examination at 
this trial was thus a serious detriment to the defense. 

In view of the Young fiasco and the use of Evans' 
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prior testimony without opportunity for cross-examination, 
there is no doubt that the long delay involved in this case 
prejudiced the defense and, accordingly, that the sixth 
Amendment precludes affirmance of Harrison's conviction. 
Marshall v. United States, 119 App. D.C. 83, 337 p.2a 119 
(1964); Williams v. United States, 102 App. D.c. 51, 250 


F.2a 19 (1957); Taylor v. United States, 99 App. D.C. 183, 


238 F.2d 259 (1956); United States v. McWilliams, 82 App. 


D.c. 259, 163 F.2d 695 (1947). 
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IV. THE TRIAL COURT ERRED IN GIVING AN "ALLEN" CHARGE 
TO THE JURY AND FAILING TO CHARGE ON SPECIFIC INTENT 
AND SELF-DEFENSE. 
In connection with this point the Court is invited 
to read the following pages of the trial transcript: 164- 
165, 192-195, 284, 331, 333-334, 340-342. 
The impact of the charge, as a whole, considered 
in the context of the circumstances of the trial, unfairly 
tipped the scales against Harrison. The government's case 
consisted of very thin circumstantial evidence and one dam- 
aging admission in which Harrison (1) did not say why he 
went to Brown's house and (2) indicated that Brown had put 
his hand in his pocket as if going for a gun just before he 
was shot. The defense was failure of the government to prove 


beyond a reasonable doubt the killing occurred during an 


attempted robbery. The jury knew that the case had been 


tried before, several times over a period of eight years, 


and were almost bound to assume that Harrison had been 
repeatedly convicted. These circumstances called for excep- 
tional care and judicial restraint to avoid intrusion on the 
jury's proper functioning, and similar care in presenting 
and fully explaining all instructions to which Harrison was 


entitled. See Cooper v. United States, 123 App. D.C. 83, 
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85, 357 F.2d 274, 276 (1966). Yet the Judge (1) gave the 
"Allen" charge prior to the jury's retirement, with an 
embellishment calculated to prevent a hung jury, (2) failed 
to instruct on specific intent, the key question in the case, 
and (3) took from the jury the question of self-defense, 
refusing a request for such an instruction as “frivolous” 
and interrupting defense counsel's argument to the jury on 
self-defense saying: “Just a minute, Mr. Thomas. I don't 
think that is a matter that is in issue in this case at all 
and I don't think it is proper argument." (Tr. 284). 

Each of these actions was erroneous, as will be 
shown below. Any one of them standing alone would have been 
seriously prejudicial: together they were ois 

A. The "Allen" Charge. 

Unless and until the Supreme Court reconsiders the 

question, federal courts are obliged to permit use of the 


so-called "Allen" charge, as set forth in Allen v. United 


States, 164 U.S. 492 (1896). However, it has been said that 


this so-called "dynamite" charge "approaches the limits to 
which the court should go in suggesting to jurors the desir- 
ability of agreement," United States v. Rogers, 289 F.2d 433, 


435 (4th Cir. 1961), and its use prior to a jury's first 


te 


retirement has been criticized because "the dynamite exploded 


before there was any reason to think that blasting was neces- 


sary." Green v. United States, 309 F.2d 852, 856 (Sth Cir. 


1962). 

This Court has said that "since the charge is 
potentially coercive, its content and manner of use deserve 
scrutiny," Moore v. United States, 120 App. D.C. 203, 204, 

345 F.2a 97, 98 (1965) and has urged the District Judges to 
"consistently use a form of instruction plainly within Allen," 
pointing to the form given in the "Junior Bar Section of 

D.C. Bar Ass'n, Criminal Jury Instructions” § 41 (1966). 
Pulwood v. United States, 125 App. D.C. 183, 186, 369 F.2d 
960, 963 (1966). Moreover, approval of a coercive variant 
from this charge has been reversed per curiam by the Supreme 
Court. Jenkins v. United States, 117 App. D.C. 346, 330 F.2d 
220 (1964), reversed, 380 U.S. 445 (1965). 

Where the variation from the exact words in Allen 
warned against going "to the jury room with a blind determina- 
tion that the verdict should represent his own opinion of the 
case at the moment,” this Court reversed the conviction. 
Williams v. United States, 119 App. D.C. 190,192, 338 F.2d 


530, 532 (1964). And in Powell v. United States, 297 F.2d 
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318, 320 (Sth Cir. 1961), a conviction was reversed where 


the Judge said "it is no credit to a juror to stand out ina 
| 


pure spirit of stubbornness." In that case the court ex- 
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plained its rationale by quoting as follows (omissions) as in 
the opinion) from Kesley v. United States, 47 F.2d 453, 454 
(5th Cir. 1931): 


"But comments, not upon the evidence, 
but reflecting on the jurors, are not per- 
missible. * * * 'No juror should be 
induced to agree to a verdict by a fear 
that a failure so to agree will be re- 
garded by the public as reflecting upon 
either his intelligence, or his integrity. 
Personal considerations should not influ- 
ence his conclusions; and the thought of 
them should never be presented to him as 
a motive for action.'" 297 F.2d at 321, 
citing also Brasfield v. United States, 
272 U.S. 448 (1926). 


The charge in this case may well have reflected 


anticipation of a hung jury. The evidence of attempted 
robbery was purely circumstantial, slight, and provided by 
the discredited Young, and the Judge commented to defense 
counsel: "I think we may have to wait awhile ona verdict 
. . -" (Tr. 352). This made the giving of the “allen" 
charge understandable, since this was the fourth trial of 
this case and no one could think a fifth desirable. But 


with the defense based solely on "reasonable doubt," in this 
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of all cases the defendant was entitled to the individual 
judgment of each of the twelve jurors, not a majority verdict. 
The vice of the "Allen" charge given at a point of deadlock 
is its tendency to persuade an individual in the minority 

to “go along” with the majority. Given before first retire- 
ment the charge invites the juror not even to become a 
member of a minority, and here the Judge made an addition 

to the "Allen" charge advising the jurors not even to express 
a firm opinion upon entering the jury room for fear that it 
might thereafter be difficult for him to join the majority 
because of personal pride. This was a judicial intrusion 
into the jury room that the Judge said had been approved by 
this Court. (Tr. 340). Counsel does not believe that this 
Court has approved such a charge at such a point in such a 


case as this, nor should it. The "Allen" charge in pristine 


purity, given to a deadlocked jury, is bad enough. The 


variant given here, to a jury yet to deliberate, deprived 
Harrison of his right to the individual judgment of each 
juror, freely expressed in the jury room. It brought 


". « - to bear in some degree, serious 
although not measurable, an improper 
influence upon the jury, from whose delib- 
erations every consideration other than 
that of the evidence and the law as 


expounded in a proper charge, should be 
excluded. Such a practice, which is never 
useful and is generally harmful, is not 

to be sanctioned." Brasfield v. United 
States, 272 U.S. 448, 450 (1926). 


B. Specific Intent. 

The charge to the jury listed "specific intent of 
committing the final robbery" as one of "the essential ele- 
ments of the crime of attempted robbery" (Tr. 331), but 
contained no explanation of what constitutes specific intent. 
This was brought to the Court's attention by defense counsel, 
who had submitted a proposed instruction explaining the mean- 
ing of the term and its application to this case. While the 
U.S. Attorney had no objection to the proposed instruction, 
he felt the matter had already been covered (Tr. 341) and 

| 
the Judge did too, so the request for an instruction on 
specific intent was denied (Tr. 342). 

Thus, in a case where the whole defense was | the 
failure of the government to establish the essential element 
of specific intent to rob, the case went to the jury without 
instruction on this point. This was fundamental eeror requir- 
ing reversal. Jackson v. United States, 121 App. D.C. 160, 

ares eS 
348 F.2a 772 (1965); Byrd v. United States, 119 App. Dsce 360, 


342 F.2d 939 (1965); Mills v. United States, 97 App. D.C. 131, 


228 F.2d 645 (1955); Levine v. United States, 104 App. D.C. 
281, 261 F.2d 747 (1958); Cf. Morrisette v. United States, 
342 U.S. 246 (1952). 

Cc. Self-Defense. 

The description of the killing given by Valentine, 
set forth in full at pages 46-47 of this brief, raised a ques- 
tion of self-defense. Yet when defense counsel indicated that 
he would request an instruction on self-defense the Court 
labeled it “almost frivolous" (Tr. 192), when the request was 
actually made it was denied, and when defense counsel sought 
to argue self-defense the Court interrupted, saying in open 
court that the question was not in issue and the argument was 
improper. (Tr. 284). 

The court's taking this issue from the jury was 
reversible error. In Kinard v. United States, 68 App. D.C. 


250, 253-254, 96 P.2d 522, 525-526 (1938), this Court adopted 


the following language of Stevenson v. United States, 162 


U.S. 313, 315 (1896): 


"The evidence might appear to the 
court| to be simply overwhelming to show 
that the killing was in fact murder, and 
not manslaughter or an act performed in 
self-defense, and yet, so long as there 
was some evidence relevant to the issue 
of manslaughter, the credibility and 
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force of such evidence must be for the jury, 
and cannot be matter of law for the decision 
of the court." 


This standard was quoted again, with emphasis 
added to the words "some evidence relevant to the issue" in 
Tatum v. United States, 88 App. D.C. 386, 389-390, 190 F.2d 


612, 615-616 (1951), where it was also said: 

"We do not intend to characterize the 
case of the defense as either strong or 
weak. That is unnecessary, for ‘in criminal 
cases the defendant is entitled to have pre- 
sented instructions relating to a theory of) 
defense for which there is any foundation 
in the evidence, even though the evidence 
may be weak, insufficient, inconsistent, or 
of doubtful credibility. He is entitled to 
have such instructions even though the sole: 
testimony in support of the defense is his | 
own.'" 88 App. D.C. 391, 190 F.2d 617. 


When the only account of the killing indicated that 


Harrison thought he was about to be shot by Brown, that fact 
was certainly relevant to the issue of self-defense. Beard 

v. United States, 158 U.S. 550 (1895). And while that defense 
might have been exceedingly weak in the absence of further 
explanation of the circumstances of the killing, the govern- 
ment's case for attempted robbery was similarly weak for the 
same reason, and certainly not strong enough to deprive 
Harrison of an opportunity to have the jury rather than the 


court draw the factual inferences from the limited evidence 
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available. The fact that Harrison did not show a reasonable 
reason for being at Brown's door with a shotgun may have 
been a great weakness in a claim of self-defense, but it was 
no greater gap in his case than that left in the government's 
case by the similar absence of proof of Harrison's reason 
for being there. It is no less reasonable to infer self- 
defense than it/is to infer robbery from the neutral fact of 
the shooting. It is really not reason but speculation to 


infer either, if the government's case for robbery was 


sufficient to go to the jury, so was Harrison's case for 


self-defense, and he had a greater right under the cases 
cited above to have his theory explored by the jury than did 
the government under the cases cited in point II of this brief 
concerning the insufficiency of the evidence. Harrison was 
not obliged to prove his case beyond a reasonable doubt, but 
only to raise such a doubt. His effort to do so on the basis 
of the self-defense question raised by Valentine's testimony 
should not have been thwarted. 

As this Court said in Young v. United States, 114 

42, 43, 309 P.2d 662, 663 (1962): 

"The jury might reasonably conclude that 


West, by giving this testimony, was trying 
to do a favor for his friend Young and 


therefore might reject his explanation . - - 
But without the critical instruction they 
would not be afforded the choice which was 
exclusively a jury choice. The ruling deny- 
ing the lesser included offense instruction 
necessarily involved an appraisal of that 
evidence and West's credibility by the 
District Judge but the trier cannot with- 
draw that appraisal from the jury. Kinard 
v. United States, 68 App. D.C. 250, 96 F. 24 
522 (1938). See also Stevenson v. United | 
States, 162 U.S. 313, 323 . . - (1896)." 


So here the jury might not have believed the “self- 
defense" testimony of Harrison's friend valentine, but the 
court's refusal to instruct on self-defense reflected not 
only an appraisal of Valentine's testimony but also a judgment 
as to the guilt or innocence of Harrison's purpose in going 
to Brown's door. The court said as much in the following 
colloquy at pages 192-193 of the transcript: 


"MR. THOMAS: What is unlawful about 
going into a house? 


"THE COURT: Standing with a sawed off 
shotgun? Mr. Thomas, let's be a little 
realistic about this. I think this matter 
of self defense that you raise now on the 
basis of what Harrison's alleged admission! 
was to Valentine is almost frivolous. I 
can't believe that you are asserting it, 
although you do it vigorously, with any 
conviction. I think you are too intelli- 
gent for that. 


"MR. THOMAS: Your honor, I am sorry 
that Your Honor thinks it is frivolous. 


-~ 79 - 

That is evidence. That is what the man 

said. There it is. Take it or leave it.": 

The court was not free to substitute its notions 
of "realism" or its "conviction" or counsel's for the judg- 
ment of the jury on a question solely within the jury's 


province. 


CONCLUSION 


The conviction of Eddie M. Harrison should be 


reversed and the indictment against him should be dismissed. 


Respectfully submitted , 


/s/ Alfred V. J. Prather 


ALFRED V. J. PRATHER 


Attorney for Appellant _by 
Appointment of this Court 


Of Counsel: 
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Hyattsville, Maryland 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Was there sufficient evidence to support the jury’s 
guilty verdict of felony murder, killing in the course of 
an attempted robbery, where it was uncontroverted that 
appellant had killed the victim by discharging a shotgun 
at point blank range, and where a witness Young testified 
that 30 minutes prior to the slaying he had seen appellant 
in the company of person who was watching the victim 
in a restaurant counting a large sum of his money and 
had then seen appellant and this person follow the victim 
when he left the restaurant? 

2. Did witness Young’s testimony provide any basis for 
reversal where at most appellant has shown that his 
testimony was inconsistent with what he had given at 
prior trials, and where these inconsistencies were brought 
out at length on cross-examination and argued at length 
to the jury? 

3. Was there any error in the trial judge’s instructions 
regarding the degree to which he highlighted the need for 
the jury to find that appellant had the intent to rob the 
slaying victim, regarding his giving a modified so-called 
Allen charge in the body of his general instructions, and 
regarding his declining to give a self-defense instruc- 
tions? 

4. Was appellant’s right to speedy trial violated, where 
the Supreme Court had found this claim totally lacking 
in merit in reviewing appellant’s prior trial and con- 
viction and where appellant was brought to retrial less 
than two months after the Supreme Court remand? 


* This case has been before this Court on the merits on three 
prior occasions: 
Harrison v. United States, No. 16,891, terminated by unpub- 
lished order of June 12, 1962. 
Harrison v. United States, No. 17,991, opinion at 128 U.S. 
App. D.C. 280, 359 F.2d 214 (1965) (en banc) 
Harrison v. United States, No. 20,280, opinion at 128 U.S. App. 
D.C. —, 387 F.2d 208 (1967), rev'd, US. (1968). 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,302 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


EppIE M. HARRISON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By trial before jury and Judge John H. Pratt on 
August 12-14, 1968, appellant was convicted for the 
fourth time’ of the felony-murder* of George Brown, a 


2In the three prior trials, appellant was tried together with co- 
defendants White and Sampson. The first trial in 1960 resulted in 
convictions of all three but was reversed because White had been 
represented by an imposter lawyer. The second trial in 1968 also 
resulted in three convictions but was reversed by this Court because 
certain confessions, held to be violative of the defendants’ pro- 
cedural rights, had been used against them. The third trial in 1966 
brought convictions again as to appellant and White. Sampson was 
granted a directed verdict of acquittal because no evidence presented 


[Footnotes 1 and 2 continued on page 2] 


(1) 
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shotgun killing in the course of an attempted robbery. 

The evidence in the fourth trial indicated the following. 
At 9:30 on the morning of March 8, 1960, 267 pound 
George Brown was found dead, his body in a heap up 
against the inside of his home’s front door, his face half 
blown away by a shotgun blast from point blank range. 
His death had resulted from the shotgun blast. His body 
was wedged against the door and prevented its being 
opened. Twenty-three hundred dollars was found inside 
his breast pocket. (Tr. 47-48, 50-54.) 

Immediately after the shotgun blast, a neighbor across 
the street saw two young Negro males running down 
the street away from Brown’s house, the second one with 
@ gun sticking out at the bottom of his overcoat (Tr. 59, 
62). Some days later appellant told a friend that he had 
been the one who had killed George Brown, that he had 
gone up to his door with a shotgun under his coat and 
that when Brown had made a move as if to go for a gun, 
appellant had shot him (Tr. 164-65).2 No weapon was 
found on or near Brown’s dead body (Tr. 52). 

The background events leading up to the macabre ap- 
pellant-inflicted demise of George Brown were the follow- 
ing. The night before, around ten or eleven o’clock, appel- 


* [Continued] 


could place him at the murder scene. On appeal to this Court, appel- 
lant’s conviction was affirmed, but White’s was reversed because 
certain of his testimony from the first trial, when represented by the 
imposter, had been used against him. Harrison’s third conviction 
was reversed by the Supreme Court because his testimony given at 
the second trial and used against him in the third was held to have 
been occasioned by the invalid use of the procedurally tainted con- 
fessions used in the second trial. Harrison v. United States, 392 
U.S. 219 (1968). The District Court received the Supreme Court 
remand ten days after its decision, on June 20, 1968. In less than 
two months appellant was again tried and convicted. 


722 D.C. Code § 2401 (1967). 


* The conversation between appellant and his friend, Benjamin 
Valentine, was interrupted in the middle. The friend never learned 
from appellant why he had gone to Brown’s house with a shotgun. 
Valentine was not cross-examined at trial. (Tr, 165.) 
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lant in the company of two male friends, Sampson and 
White, had met with a man at Key’s Restaurant and 
borrowed his 1951 Buick. The man gave the Buick keys 
to appellant and he was to return the car the next morn- 
ing (Tr. 184-88). The next morning, also at Key’s 
Restaurant, somewhere between eight and nine o’clock, 
George Brown was having breakfast with a friend, 
Thomas Young. Key’s Restaurant was a place which 
Brown was known to frequent and which was only a 
short distance from where he lived. There were other 
people in the restaurant while Brown and Young had 
breakfast. During the breakfast Brown and Young 
counted out a large sum of Brown’s money on the table 
after which Brown put it into his pocket. While the 
money was being counted, Young noticed a person stand- 
ing only a few feet away, watching Brown and the money. 
The person was identified by Young as Sampson. Young 
also saw another person in the restaurant at that time 
whom he identified as appellant. Brown and Young got 
up and left the restaurant together. As they moved out- 
side, Young turned and noticed Sampson and appellant 
coming out behind them. Brown and Young walked a 
short ways down the street to Brown’s car, at which time 
Young noticed Sampson and appellant standing up the 
street next to a black old model Buick talking to a third 
male. Brown drove off by himself and took a turn toward 
his home. Young noticed Sampson and appellant and the 
third person get into the old Buick and drive off down 
the street and take the same turn as Brown. Less than 
thirty minutes after Young saw Brown turn out of 
sight with the Buick following, George Brown was dead. 
(Tr. 86-98.)* 


«Because the Buick owner, James Evans, was not available for 
the fourth trial, his testimony was read in from his direct examina- 
tion in the 1968 trial. Defense counsel chose not to read in the 
cross-examination either from the 1968 or 1966 trial (Tr. 181, 188). 


8 Defense counsel cross-examined Young at length, attempting to 
impeach him by showing that his present testimony was incon- 
sistent with testimony he had given at prior trials. He could not 
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Appellant offered no evidence in defense.* 

In instructing the jury, Judge Pratt gave thorough 
treatment to the elements of felony murder and attempt- 
ed robbery, including the points that robbery required 
the specific intent to steal and attempted robbery re- 
quired the specific intent to rob (Tr. 329-331).? He told 
the jurors that their verdict had to be the unanimous 
decision of all individuals and that the fruitful way to de- 
liberate on the case was to go into the jury room with an 
open mind and give proper regard and deference to the 
opinions of others. He cautioned them against merely 
acquiescing in the conclusions of fellow jurors as well as 
going into deliberation with a closed mind and not listen- 
ing to the arguments of others. (Tr. 333-34.) The judge 
declined to give an instruction on self-defense (Tr. 192). 


ARGUMENT 


L The evidence was sufficient to support the jury verdict 
of felony murder. 


(Tr. 47-48, 50-54, 59, 62, 86-98, 164-65, 184-88) 


In evaluating evidence sufficiency, the evidence must 
be viewed in the light most favorable to the Government, 


establish that there was any inconsistency in Young’s testimony 
that Brown and he counted money and were watched by Sampson, 
since defense counsel could show no time when Young had been 
asked specifically regarding those facts and testified differently (Tr. 
141). For the same reason he could not establish any inconsistency 
in Young’s identification of appellant as being inside Key’s when 
Brown and he were there and regarding his testimony that the old 
model Buick followed Brown’s car after Brown drove off (Tr. 187, 
155-56). 


* Defense counsel did have read in from a prior trial the testimony 
of the proprietor of Key’s Restaurant to the effect that the door at 
Key’s had a spring on it and did not slam (Tr. 196-97). This was 
designed to impeach Young because of his testimony that upon his 
and Brown’s leaving, it was the door slamming behind them that 
made him turn around and notice Sampson and appellant (Tr. 
127). The impact of the testimony was diluted by the proprietor’s 
admission on cross-examination that the door might slam if closed 
in a forceful manner (Tr, 197). 


7 The instruction is set out in its entirety at note 16, infra. 
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with all questions of witness credibility and conflicting 
reasonable inferences resolved in favor of the Govern- 
ment.“ Despite the fact that the Government has been 
precluded by prior rulings of this Court from presenting 
relevant evidence which would put the sufficiency ques- 
tion beyond the bounds of any question,’ the evidence 
presented at the fourth trial comfortably passes the suffi- 
ciency standard. Medical testimony established that 
George Brown’s death was caused by a shotgun blast to 
the head. Appellant’s admission to his friend that he had 
been the one who had blasted Brown’s life away was un- 
controverted. Two males were observed fleeing the scene 
moments after the blast, one with a shotgun sticking out 
from the bottom of his coat, that person by reasonable 
inference being appellant. That appellant killed’ Brown 
in the course of an attempted robbery is amply borne 
out by the circumstantial evidence. Appellant with Samp- 
son and White had borrowed an old model Buick the night 
before. Just prior to the offense, appellant and Sampson 
were seen inside Key’s Restaurant, with Sampson watch- 
ing Brown count out his money. When Brown departed 
alone in his car, appellant and Sampson were seen getting 
into an old model Buick with a third person, driving off 
and following Brown. By reasonable inference the old 
model Buick was the one appellant borrowed the night 
before, thereby corroborating witness Young’s observa- 
tions. Minutes later Brown was slain and appellant’s un- 
controverted admission had him going up to Brown’s house 
with a shotgun under his coat. The evidence properly 
viewed presents a clearly sufficient basis for a jury con- 
clusion that appellant and his companions spotted Brown 


* Curley v. United States, 81 U.S. App. D.C. $89, $92, 160 F.2a 
229, 282, cert. denied, 381 U.S. 887 (1947). 


° On March 21, 1960, appellant made a detailed confession to the 
Police stating unequivocably that when he, White and Sampson 
borrowed the Buick, they drove around looking for someone to rob, 
they spotted Brown counting his money in Key’s and that they 
followed him and went to his home with a loaded shotgun for the 
purpose of robbing him. See 1968 Tr. 507-14. This statement was 
used in the 1968 trial and held procedurally inadmissible on appeal. 
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with a large sum of money, followed him and went up to 
his house with a loaded shotgun to get that money and 
killed him in the course of attempting to complete the 
job.** 


Il. Witness Young’s testimony provides no basis for 
reversal. 
(Tr. 86-157, 250-265) 

Appellant contends that Young’s testimony was per- 
jurious and that accordingly his conviction should be 
reversed. The contention is empty of merit simply and 
completely because no factual predicate has been made 
out even remotely to support any tenable perjury conclu- 
sion. Certain inconsistencies were pointed out between 
Young’s present and prior testimony.” But these incon- 
sistencies were brought out to the jury in lengthy cross- 
examination, and in closing argument defense counsel 
repeatedly went beyond the bounds of proper argument 
to state his personal belief that Young was testifying 


falsely (Tr. 250, 253, 254). No motive whatsoever was 


20 See Morissette v. United States, 342 U.S. 246, 274 (1952). 


22 Whereas Young testified in the fourth trial that he first met 
Brown outside Key’s and then went in with him for breakfast and 
counting money, he testified earlier that he first joined Brown 
inside Key’s when the latter was almost finished breakfast. Also 
Young’s testimony that he saw appellant with Sampson outside 
Key’s was in conflict with his not being able at a prior trial to 
positively identify anyone other than Sampson outside of Key’s. But 
compare note 5, supra. 


22 Harris v. United States, —— U.S. App. D.C. ——, —— F.2d 
—— (No. 21,392, decided September 17, 1968). 

It was only after these clearly improper remarks, and being chal- 
lenged by defense counsel to state his belief in Young’s truthful- 
ness, that the prosecuting attorney made the following rebuttal 
remarks, restrained under the circumstances (Tr. 296-97) : 


Now, I have been challenged to stand up and assert whether 
I believe the witness, Mr. Young, truthfully testified in this 
case. Well, let me indicate to you, ladies and gentlemen of the 
jury, that as Mr. Thomas very graciously pointed out when 
talking about Mr. Valentine, that the Government vouches 
for every witness it puts on the stand, the obligation of the 
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ever suggested for Young to testify falsely.* Certainly 
inconsistencies by themselves cannot be deemed a basis 
for concluding that testimony is so tainted as to warrant 
reversal.‘ The process of appellate review and retrial 
would be unmanageable otherwise. Inconsistencies alone 
are grist for the jury mill and reason dictates they must 
stay there. The jury in this case had ample opportunity 
to view the inconsistencies and discomforting opportunity 
to absorb defense counsel’s personal attack on Young’s 
credibility. Young’s observations were corroborated by 
the independent evidence of the Buick loan, the large 
sum of money found on Brown and appellant’s unchal- 
lenged admission to being the executioner. Appellant’s 
contention offers no basis for going behind the jury 
verdict. 


Government, ladies and gentlemen, is to present witnesses to 
you who have information that may be informative and aid 
you in your deliberations regardless of whether they are a per- 
fect witness; and we have done that. 

Now, I don’t have to determine whether Mr. Young was 
telling the truth or not. That is your function and your duty, 
to determine and weigh his credibility. 


And after analyzing how the testimony of other witnesses corrobo- 
rated Young’s observations, the prosecuting attorney concluded his 
remarks concerning Young with the following (Tr. 299) : 


. .. And I submit ladies and gentlemen of the jury, that 
parts of Mr. Young’s testimony is corroborated by what other 
witnesses have told you. And these other witnesses, notwith- 
standing Mr. Thomas’ efforts, have not been impeached. 

No prior inconsistent statements or any of the techniques 
used in cross examination were used to impeach Mr. Valentine 
and Mr. Evans. They corroborated what Mr. Young stated to 
you and I submit, ladies and gentlemen of the jury, that Mr. 
Young’s testimony is credible and it is up to you to determine 
how much weight to place upon it. 


13Qn the contrary Young stated significantly that it was not 
necessary for him to lie about what he saw (Tr. 125). 


14 This case is most unlike Mesarosh v. United States, 352 U.S. 
1 (1956), upon which appellant primarily relies, where the witness 
in question was a paid Government informant giving him a built- 
in motive for testifying falsely and where he had an established 
record for doing so. 
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Ii. The trial judge’s instructions were error free. 
(Tr. 329-334) 

Appellant contends that the judge’s instructions were 
erroneously defective because he did not sufficiently ex- 
plain the concept of specific intent, because he gave a 
variation of the so-called Allen charge in his general 
instructions and because he declined to give an instruction 
on self-defense. The contentions are without merit. 

As to the alleged defect regarding specific intent, the 
judge’s duty was met by his indicating that robbery in- 
cluded the specific intent to steal and that a conviction 
for felony murder required a finding that at the time 
Brown was killed, appellant had the specific intent to 
commit a robbery.** Any abstract delineation between 
specific and general intent would in no way have fur- 
thered appellant’s cause. The crucial point was that at 
the time Brown was killed, the jury had to find beyond a 
reasonable doubt that appellant was engaged in an 
attempted robbery with the requisite intent to rob. This 


point the judge repeatedly emphasized throughout his 
thorough charge on felony murder.” 


25 See Jackson v. United States, 121 U.S. App. D.C. 160, 348 F.2d 
772 (1965) ; Byrd v. United States, 119 U.S. App. D.C. 360, 342 F.2d 
939 (1965). 


** For the Court’s convenience, the judge’s entire instruction on 
felony murder is set out below (Tr. 329-333) : 


Now, I will at this point set out for you the essential ele- 
ments of, number one, the crime of felony murder; number 
two, the crime of robbery, which he is charged with attempting 
to commit; and number three, what constitutes an attempt. 

First of all, with respect to the elements of the crime of 
felony murder, the essential elements of the offense of felony 
murder, each of which the government must prove beyond a 
reasonable doubt, are as follows: 


One: That the defendant inflicted an injury or injuries on 
the deceased from which the deceased died. 

And second: That the defendant did so while perpetrating 
or attempting to perpetrate the offense of robbery while armed 
with or using a dangerous weapon. 

It is not necessary that such a killing have been committed 
with the purpose and intent to do so by the defendant. Any 
killing, even if committed without Purpose or an intent to kill, 
and even if accidental, is murder in the first degree if com- 


mitted in the perpetration of or an attempt to perpetrate a 


felony, such as robbery. 

Now, what is robbery? 

Robbery is a combination of several things. First, there 
must be a taking of property of value from the complainant 
or from the person who owns that property against his will. 
And secondly, it must be a taking by force or violence, whether 
against resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting the owner of the property in fear. Third, 
the taking from the person must be from the person or from his 
general possession. Fourth, that the defendant carried the 
property away. And fifth, that he did so without the right to do 
so and with the intent to steal it. 

Now, we don’t have the crime of robbery in this case. You 
will recall the testimony as well as the Court does. The de- 
fendant is not charged with the crime of robbery. He is charged 
with the crime of attempting to commit robbery. And let me 
define the elements of that. 

The essential elements of the crime of attempted robbery, 
each of which the defendant must prove beyond a reasonable 
doubt, are: First, that the defendant committed an act which 
was reasonably adapted to the commission of the crime of 
robbery. Secondly, that at the time the act was committed, he 
acted with the specific intent of committing the final robbery. 
And third, that the act went beyond a mere preparation and 
carried the project forward to within dangerous proximity of 
the criminal purpose sought to be obtained. 

If each of these elements is established beyond a reasonable 
doubt,—and I am talking about the elements of felony murder 
and the elements of attempted robbery—you may find the de- 
fendant guilty of the crime of first degree murder. 

Of course, if the government fails to prove any element 
beyond a reasonable doubt, you must find the defendant not 
guilty of this crime. 

Now, as you have undoubtedly gathered from the arguments 
of counsel and perhaps even from these instructions, you are 
called upon to resolve the difficult question of fact which is 
presented in the consideration of this charge: that is, whether 
the killing of Cider Brown occurred during an attempt to 
perpetrate a robbery or whether it was unconnected with any 
attempted robbery. 

In other words, the killing, to be embraced within felony 
murder, must have occurred in the course of a robbery or an 
attempt to commit robbery; and it is incumbent upon you 
to determine when the attempt to commit the robbery, if you 
find there was such an attempt. actually began. 

You will recall that earlier in these instructions I told you 
that an attempt consisted of an act which is done with intent 
to commit a particular crime, in this case robbery. 


[Footnote continued on page 10) 
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The variation of the so-called Allen charge given by the 
judge followed the form specifically recommended by this 
Court." This Court has also suggested that the coercive 
problems of an Allen type charge are less if not non- 
existent when given prior to the jury’s deliberating.*® 
That suggestion is sound. After a deadlock, the charge 
runs the risk of coercing a minority juror to alter his 
considered judgment. Judge Pratt’s instruction primarily 
urged the jurors to go into deliberation with an open mind 
and to listen to the arguments of fellow jurors in arriving 
at a considered judgment. At the same time he warned 
the jurors not merely to acquiesce in the conclusions of 
the others. 

Appellant’s claim that he had a right to a self-defense 
instruction has no merit, not only because the self-serving 


36 [Continued] 


I emphasize that the act must go beyond mere preparation; 
he must carry it forward within dangerous proximity to the 
criminal purpose to be obtained. 

To determine this critical point of when an attempt to per- 
petrate a robbery began, if you find there was such an attempt, 
you must consider all of the evidence which has been adduced 
before you. 

If you believe that all of the facts which were adduced in 
evidence were established to you beyond a reasonable doubt, 
that the venture had advanced beyond mere preparation, and 
that the attempt to perpetrate the robbery was, in fact, under 
way at the time the fatal shot was fired, then the element of 
the crime that the killing was committed in the course of a 
felony is satisfied. 

If, on the other hand, you do not fee] that an actual attempt 
to commit a robbery was in motion at the time of the killing, 
then one of the necessary elements of the crime of felony 
murder is missing, and you must find the defendant not guilty. 

As was said previously, if the killing was accidental and a 
robbery was in the course of being attempted, it is no defense 
on the part of the defendant that the shooting was accidental. 

But these are facts for you to determine. 


17 Fulwood v. United States, 125 U.S. App. D.C. 183, 369 F.2d 
960 (1966), cert. denied, 387 U.S. 934 (1967) ; Junior Bar Section 
of D.C. Bar Ass’n, Criminal Jury Instructions No. 41 (1966). 


18 Kent v. United States, 119 U.S. App. D.C. 378, 392, 343 F.2d 
247, 261 (1964), rev'd on other grounds, 383 U.S. 541 (1966). 
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hearsay fragment of Valentine’s testimony does not consti- 
tute a sufficient evidentiary basis for the instruction,” 
but also, and more importantly, because in the context 
of a felony murder prosecution, the defense of self-defense 
does not lie The key question for the jury was whether 
appellant was engaged in an attempted robbery when 
Brown was killed. If he were not, acquittal would follow; 
if he were, self-defense would be immaterial. 


IV. Appellant’s legal rights to a speedy trial were not 
violated. 


Appellant reasserts this claim after it has been re- 
jected by this Court,” and by the Supreme Court.* The 
Supreme Court stated that the claim was wholly without 
merit and noted that virtually all the delays complained 
of occurred in the course of appellate proceedings and 
resulted either from the actions of appellant or from the 
need to assure careful review of an unusually complex 
case. Certainly the most speedy way in which appellant 
was brought to retrial after the Supreme Court remand * 
cannot alter that Court’s evaluation, and it should be 
dispositive.* With the speed consonant with fair con- 


19 Levine v. United States, 104 U.S. App. D.C. 281, 261 F.2d 747 
(1958). 


20 The statute makes it clear that purpose to kill is irrelevant if 
the killing occurs in the course of an attempted robbery. More 
generally the law is clear that self-defense may not be claimed by 
one who deliberately places himself in a position where he has 
reason to believe his presence will provoke trouble. Rowe Vv. United 
States, 125 U.S. App. D.C. 218, $370 F.2d 240 (1966). 


2 Harrison Vv. United States, 128 U.S. App. D.C. 245, 248, 387 
F.2d 208, 206 (1967), rev’d on other grounds, $92 U.S. 219 (1968). 


22 Harrison V. United States, 392 U.S. 219, 221-22, n.4. (1968). 
23 See note 1, supra. 


24 The total absence of any delay that may be deemed unreasonable 
under the law of speedy trial makes irrelevant any prejudice inquiry. 
Nonetheless it is very questionable whether the prejudice alleged 
by appellant is of the type needed to satisfy the violation of speedy 
trial predicate. The haziness of witness Young’s recollections is a 
problem inherent in the process of judicial review and retrial. The 
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sideration of the issues raised in this appeal, appellee 
respectfully urges this Court to put this litigation to final 
rest, to enable a shift in primary focus away from the 
macabre deeds in appellant’s past to the apparently prom- 
ising prognosis for appellant’s rehabilitation in the fu- 
ture.** 


CONCLUSION 


WHEREFORE it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
CHARLES A. Mays, 
CLARENCE A. JACOBSON, 
Assistant United States Attorneys. 


haziness cuts both ways. With sharper recollection, Young might 
have been better able to explain the inconsistencies between his 
present and prior testimony. The unavailability of the Buick owner 
Evans for cross-examination, the promise of which was most ques- 
tionable (see Tr. 179-81), was not due to any delay but due to the 
fact that Evans failed to appear for trial after having been served 
with notice (see Tr. 169-75). 


23 See United States v. Harrison, —— U.S. App. D.C. ——, —— 
F.2d —— (No. 22,302, decided October 23, 1968). 
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PETITION FOR REHEARING AND 
SUGGESTION FOR REHEARING EN BANC 


Pursuant to Rules 40 and 35 of the Federal Rules 


of Appellate Procedure, the appellant Eddie M. Harrison 


respectfully requests rehearing and reconsideration of the 
opinion handed down in this case on June 27, 1969, and 
requests that such rehearing be en banc, on grounds that 


the opinion 


(1) sanctions use of perjured testimony to 
obtain conviction, 

(2) excuses delay in disposition of this case 
without consideration of the prejudice caused the defense 
by that delay, 

(3) permits conviction of felony murder without 
sufficient evidence of felony, and 

(4) upholds erroneous instructions to the jury 
that strongly prejudiced the appellant. 

The first two of these errors involve questions 
of constitutional significance, the second two present 
questions important to the administration of criminal law, 
ang the case as it now stands is a serious miscarriage of 
justice. 

The opinion suggests that the appellant's situa- 
tion is an appropriate one for exercise of executive clemency 
powers. The appellant intends to seek such clemency, though 
counsel has been advised by the Pardon Attorney that exist- 
ing procedures do not provide for executive clemency for one 


V/ 


in Harrison's position. 


l/ See 28 CFR 1.3, 1.4. 


Meanwhile, the Court is respectfully requested 
| 
to rehear this case en banc, and to reverse the appellant's 


conviction for the reasons that follow. 
Background 
The history of this case, which now spans more 
than nine years, is summarized briefly in the court's 
opinion herein, and in some detail in the appellant's 
briefs in connection with this and prior opinions. For 
present purposes it may be condensed to the statement that 


the appellant Harrison has been four times convicted of 


felony murder for accidentally killing one "Cider" George 


Brown with a shotgun during an alleged robbery attempt, 
| 


and that the prior convictions were set aside because of 


important defects in the trials. The present convi¢tion 

suffers from greater defects than any of these prior con- 
: | 

victions, as will be shown below in detail. 


I. THE OPINION IN THIS CASE SANCTIONS USE OF PERJURED 
TESTIMONY. 


There has never been any question but that 
| 
Harrison killed Brown. The sole question in the case has 


always been whether that occurred during the course of an 


attempted robbery. The opinion finds evidence that 


Harrison and two companions "saw Brown as a likely pros- 


pect for robbery, followed him to his house, and shot him 
in the course of the robbery attempt." (Slip Opinion, p- 9). 
The evidence referred to is the testimony of one Thomas 
Leon Young that Harrison saw Brown and Young count a large 
sum of money in a restaurant and followed Brown in a car 
toward his home shortly before Brown was found dead there. 
That testimony is false. It is contrary to Young's 
numerous previous statements, some under oath as a witness 
in prior trials of this case. The discrepancies between 
Young's testimony in this case and his prior testimony are 
neither slight nor matters of detail. At two prior trials 
Young did not identify Harrison, at this one he did. And 
his testimony as to the events at the restaurant in this 
trial was totally at odds with his prior testimony. The 
record is too clear for cavil that he lied at the trial 
here. 
This charge cannot be demonstrated adequately 
within the page limitations of this petition. However, it 


is fully documented in the appellant's brief and reply brief 


- "3 = | 
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of October 28, 1968, and December 3, 1968--not in the words 
| 
of counsel but in extensive excerpts from the record of this 


case. 


The opinion quotes briefly from this record) but 


ignores most of it and the perjury it contains, saying that 
"it was for the jury to decide what weight should be given" 


Young's testimony because "Evaluating credibility is not 
the function of appellate judges." (Slip Opinion, p. 7). 
What was involved here, however, was not a simple matter 
of credibility, but a case of perjury demonstrated beyond 
doubt. And the question whether convictions may be based 
on such testimony is not one for juries but for this Court. 
A conviction founded on perjured testimony is a denial of 
due process. Napue v. Illinois, 360 U.S. 264 (1959) ; 
Alcorta v. Texas, 355 U.S. 28 (1957). In federal trials 
the supervisory power of the Supreme Court has been used 
to set an even higher standard, precluding conviction on 
the basis of testimony by a witness whose ncreaaiottey has 
been wholly discredited," even though the Sa 


believed the testimony to be true, but subsequent to/ trial 


discovered that the witness had testified falsely in other 


cases and the government did not know whether such false 


testimony was perjury or stemmed from 2a psychiatric con- 


@ition. Mesarosh v. United States, 352 U.S. 1, 8-9 (1956). 


The Court there said: 


“The Gignity of the United States Govern- 
ment will not permit the conviction of any 
person on tainted testimony." (352 U.S. 9). 


* * * 


"Mazzei, by his testimony, has 
poisoned the water in this reservoir, and 
the reservoir cannot be cleansed without 
first draining it of all impurity. This 
is a federal criminal case, and this 
Court has supervisory jurisdiction over 
the proceedings of the federal courts. 

If it has any duty to perform in this 
regard it is to see that the waters of 
justice are not polluted. Pollution hav- 
ing taken place here, the condition should 
be remedied at the earliest opportunity. 


* * * 


"The government of a strong and free 
nation does not need convictions based 
upon such testimony. It cannot afford to 
bide with them." (352 U.S. 14). 


The record of this case leaves no doubt but 
1/ | 


that the waters here have been similarly polluted. 


THE OPINION IN THIS CASE FAILS TO DEAL WITH THE 
APPELLANT'S ARGUMENT THAT HE WAS DEPRIVED OF A FAIR 
TRIAL BY THE LONG DELAY INVOLVED HERE. 


The opinion begins with recognition that "This 


case is an unfortunate example of the interminable and 


winding course a case may follow," noting the eight years' 
delay between Harrison's original imprisonment and his 


fourth trial. (Slip Opinion, pp. 1-2). However, the 


opinion totally ignores the claim that this delay prejudiced 


Harrison's defense at the trial. Rather, the opinion merely 


notes that the Supreme Court had previously rejected|a claim 


that the delay involved in this case had deprived Harrison 


| 
of his Sixth Amendment rights. (Slip Opinion, p. 8), 


1/ Even if Young's perjury were not clear, the conviction 
should not be allowed to stand, because Young's recollec- 
tion of Harrison as one of the co-defendants at two prior 
trials (where Young failed to identify Harrison) was; "so 
impermissibly suggestive as to give rise to a very sybstan- 
tial likelihood of irreparable misidentification," Simmons 
v. United States, 390 U.S. 377, 384 (1968), when Young linked 
the defendant to the offense at the fourth trial. See Foster 
v. California, __ U.S. ___, 22 L. Ed. 2d 402 (1969) ; United 
States v. Wade, 388 U.S. 218 (1967); Clemons v. United States, 
U.S. App. D.c. __, 408 F.2d 1230 (1968). 


The Supreme Court decision thus made dispositive 
of this case did not deal with the question raised on this 
appeal. In prior appeals of this case--including the one 
to which the Supreme Court addressed itself in the passage 
noted by the opinion--the appellant was arguing that delay 
alone required dismissal of the indictment against him and, 
in the words of this Court, he was "unable to identify any 


harm to appellant consequent upon the passage of time." 


Harrison v. United States, 128 App. D.C. 245, 250, 387 F.2d 


203, 208 (1967). The present appeal is addressed to a 
quite different situation. The appellant's brief outlined 
at pages 63-68 abundant illustrations of the seriously 
prejudicial damage done to his defense at the fourth trial 
by the passage of time. The Court's failure to deal with 
this prejudice, and its disposition of the Sixth Amendment 
claim on the basis of a Supreme Court decision not addressed 
to the question’ raised by Harrison, require that the matter 


be considered on rehearing. 
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III. THE OPINION IN THIS CASE FAILS TO MEET THE 
APPELLANT'S CONTENTION THAT THE EVIDENCE WAS 
INSUFFICIENT. 


The opinion finds the Young testimony discussed 


in Point I of this Petition sufficient to send the case to 


the jury. (Slip Opinion, pp. 7-8). However, the cases 


relied upon by the Court do not excuse use of perjured 
testimony to get a case to the jury. The opinion quotes 


from Johnson v. United States, No. 21,851 (D.C. Cir. June 20, 


1969), to the effect that 


"The District Judge was required to view 
the evidence at the close of the Govern- 
ment's case in the light most favorable 

to the Government's position. Having 

made this determination based on testi- 
mony which was not inherently incredible, 
the case was for the triers and not the 
trial judge, and the motion for directed | 
verdict of acquittal was properly denied." 
(Slip Opinion, p. 8). 


This very quotation implies a duty on the District Court to 
judge to some extent the suitability of the testimony for 


the jury. Here the identification of the appellant by Young 


was not merely "incredible" but flatly contrary to his prior 


testimony in two former trials of this case, viewed “in the 


light most favorable to the Government's position." ' Such 
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testimony should not be permitted to serve as reason for 
this case to have been sent to the jury. It is doubtful 
that the jurors believed the testimony--Thomas Leon Young 
was an obvious liar on the stand. But they convicted. 
And without Young's testimony there was unsufficient 
evidence for the case to have gone to the jury. Thus the 
conviction rests squarely on Young's "incredible" testi- 
mony whether or not the jury believed him. The closing 
argument of the government at least suggested, if it did 


not actually say, that the jury could convict without be- 


lieving Young's testimony. (See, e.g., Tr. 240-246, 298- 


300). A conviction so obtained, on the basis of testimony 
of the character involved here, should not be allowed to 
stand. 


Iv. THE OPINION IN THIS CASE UPHOLDS ERRONEOUS JURY 
INSTRUCTIONS THAT STRONGLY PREJUDICED THE APPELLANT. 


The opinion disposes of Harrison's objections to 
the trial court's instructions with the comment that “our 
review of the charge as a whole does not reveal any basis 
for concluding that the instructions were faulty." (Slip 


Opinion, p-. 9). However, the impact of the charge, 
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considered in the context of the circumstances of the 
| 


trial, unfairly tipped the scales against Harrison. 


The government's case consisted of very thin 
| 


circumstantial evidence and one damaging admission me 
ported by the witness valentine, in which Harrison @) did 
not say why he went to Brown's house and (2) indicated that 
Brown had put his hand in his pocket as if going for a gun 
just before he was shot. The defense was failure of the 
government to prove beyond a reasonable doubt that the 
killing occurred during an attempted robbery. The jury 
knew that the case had been tried before, several times 
over a period of eight years, and were almost bound to 
assume that Harrison had been repeatedly convicted. “these 


circumstances called for exceptional care and judicial re- 


straint to avoid intrusion on the jury's proper functioning, 


and similar care in presenting and fully explaining all in- 


structions to which Harrison was entitled. See Cooper Vv. 


united States, 123 App. D.C. 83, 85, 357 F.2d 274, 276 (1966). 


Yet the Judge (1) gave the "Allen" charge prior to the 
jury's retirement, with an embellishment calculated to 


prevent a hung jury, (2) failed to instruct on specific 
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intent, the key question in the case, and (3) took from 
the jury the question of self-defense, refusing a request 
for such an instruction as "frivolous" and interrupting 
defense counsel's argument to the jury on self-defense 
saying: “Just a minute, Mr. Thomas. I don't think that 
is a matter that is in issue in this case at all and I 
don't think it is proper argument." (Tr. 284). 

Each of these actions was erroneous under prior 
opinions of this Court cited in the appellant's brief at 
pages 70-79. Any one of these actions standing alone would 
have been seriously prejudicial: together they were over- 


whelming and deprived Harrison of a fair trial. 


CONCLUS ION 
After eight years of waiting in prison through 
four trials and five prior arguments of his case on appeal, 
Eddie Harrison was released from prison by this Court on 
personal bail pending appeal, after an extraordinary show- 


ing of self-improvement attested by responsible officials. 


United States v. Harrison, No. 22,320 (D.C. Cir. October 23, 


1968), Slip Opinion, pp. 4-5. 
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Following that release Harrison has proved 


himself a valuable asset to the community and, indeed, to 
the nation, by a thoroughly remarkable performance. He 


is employed by the United Planning Organization as 4 work 


Site Forman, working with the Neighborhood Youth corps/ 
Department of Defense. He has also been retained as a 
consultant by Learning Systems Incorporated, a senatary 
of Buck Engineering Co., Inc., working in the area Sere 
habilitation and training programs for imprisoned youths: 
Recently he participated in a conference of federal and 


state correctional education officials at Fredericksburg, 


: A : aes | 
Virginia, having received this Court's permission to leave 


the Washington Metropolitan Area for this purpose. In short, 


Eddie Harrison does indeed have a "unique contribution to 


offer" as the opinion suggests. (Slip Opinion, p. %, n. 7). 


To return him to prison now awaiting executive 


clemency of which there can be no assurance would be a 


tragedy that can and should be averted. The record of this 


case cries out for reversal of an unjust conviction.| And 


the appropriate executive clemency would be dismissal of the 


indictment following such a reversal. To that end the 


Court is respectfully requested to rehear this case. 


Respectfully submitted, 


RATHER 


Attorney for Appellant by 
Appointment of this Court 


Of Counsel: 
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Introduction 
The government's brief ends with a plea in which 


the appellant concurs, for "this Court to put this litigation 


to final rest, to enable a shift in primary focus away from 


the . . . past to the apparently promising prognosis for 
appellant's rehabilitation in the future." However, the 
government would include in that future an affirmance of the 


judgment of the District Court. That cannot be, for the 


appellant Harrison's conviction 
(1) was obtained by testimony known by the govern- 


ment to be false, a fact not denied by the government, 


(2) is supported by insufficient evidence, as 


demonstrated by the government's reliance on brief on in- 
| 
admissible evidence not of record in the trial, 


| 
(3) has come too late for the appellant to be 


afforded his Sixth Amendment right to a speedy trial, a 


matter of renewed significance to the case in view of the 


prejudice to fair trial revealed by the record herein, and 


(4) was rendered by a jury erroneously and preju- 


dicially instructed, contrary to precedents of this Court 


that the government has failed to distinguish. 


The government's brief is tantamount to a con- 
fession of error in its failure to come to grips with the 


issues of the appeal. There is, in truth, no way for the 


government to defend the conviction. There is, on the 


other hand, every reason to grant the government's plea to 


end the case on this appeal and let the appellant continue 


in the constructive work he is doing for the community and, 


more recently, the nation. But first must come reversal 


of his indefensible conviction, for the reasons stated in 
the appellant's brief that are unrefuted by the government, 


as will be shown below. 


BE rey Hoi VERNMENT EAS FAILED TO MEET HARRISON'S CHARGE 
THAT HIS CONVICTION RESTS ON PERJURED TESTIMONY. 


The government's brief claims, as did the U. S. 


Attorney at the trial, that defense ccunsel 


Brown and he counted money and were 
watched by Sampson, since defense coun- 
sel could show no time when Young had 
been asked specifically regarding those 
facts and testified differently. For 
the same reason he could not establish 
any inconsistency in Young's identifica- 
tion of appeliant as being inside Key's 
when Brown and he were there and re- 
garding his testimony that the old model 


1/ Following this Court's release of the appellant Harrison 
cn personal recognizance in October 1968, he obtained 
employment by the United Planning Organization. He 1s pres- 

ently a Work Site Forman, working directly with NYC/DOD 
(Neighborhood Youth Corps/Department of Defense)- Recently 
he has also been retained as a consultant by Learning Systems 
Incorporated, a subsidiary of Buck Engineering Co., Inc., 
which is responsible for deveicpment of a model rehabilita- 
tion and training program for the new federal youth center at 
Morgantown, West Virginia, under contract with the Department 
of Justice, Bureau of Prisons and is similarly engaged in 
other prison reform pregrams for various other non- federal 
governmental agencies. 


Buick followed Brown's car after Brown 
drove off." (Government Brief, p- , 
as =) Sha 


The trial transcripts show the inconsistencies 
clearly, under specific questioning by the U. S. Attorney 


and others, and defense counsel failed to shew that incon- 


sistency only to the extent the trial judge refused to let 


him. (Tr. 135-143, 155-159). Examples of the inconsistency 


abound in the extensive portions of the trial transcripts 
| 


set forth in the appellant's brief. A few pointed ones 
reproduced below suffice to illustrate the error of the 


government's assertion that Young had not “been asked spe- 
cifically regarding those facts and testified differently." 


Fourth Trial Testimony 


{ 
"Q Do you recall how much money was counted? 


"A We counted fifty-four-hundred dollars: 


Whose money was that? 


Browns." (Appellant's Brief, p. 25). 


a 


Page references to the government brief are not possible 
at this writing because the printed brief is not yet 
available and the pages of the typewritten brief are un- 
numbered. 


First Trial Testimony 


——$—$—$<$—_$——$——$<_—_— ae 


"Q Tell me, sir, of your own knowledge, do you 
know whether or not George Brown had any quantity or 
any amount of money on him that day? 

"A Yes, sir, I do. 


"Q How much did he have on him? 


"X I can't say how much. I know he gave me 
five dollars that morning. 


"Q All right. You say you don’t know how much. 


I don't.” (Appellant's Brief, p. 7). 


Trial Testimon 


"Q The person known as Bootnose [Sampson], did 


you see him inside Key's Restaurant when Cider Brown 
was counting his money? 


"RA Yes, I aid." (Appellant’s Brief, p. 28). 


Pirst Trial Testimony 


"Q Now, Mr. Young, when did you first recall 
seeing Mr. Sampson on March the 8th in the vicinity 
of Key's Restaurant? 


"BR When George and i left the restaurant.” 
{Appellant's Brief, p. 9). 


Pourth Trial Testimony. 


"Q And do you knew, Mr. Young, where Bootnose 
[Sampsonj and Eddie M. Harrison were when you left 
Key's Restaurant? 


| 
"A They came out of the restaurant behind u 
(Appellant's Brief, p. 31). 


First and Second Trial Testimony. 


"Q Then it was your testimony here, it's! your 
testimony now that Sampson came out of the restaurant 
at Key's Restaurant on this morning alone, is that 
your answer? 


"A That's my answer; as far as I saw. 
| 
"Q Yes. Now, I refer to the transcript dated 
September 26, 1960 [first trial], at page 48, Your 
Honor. Do you remember, sir, this question being 
put to you, the following question, and do you remem- 
ber giving the following answer: 


"'Question. Well, was there anything about 
Sampson that caused you to pay attention to him? 
| 
"tAnswer. I only locked back when he came out 
of the restaurant behind us, he and some other fellow.’ 


"Now, do you recall being given that question 
and giving that answer, sir? 


"A Truthfully, I don‘t recall that offhand. 


"Q All right. Now, after hearing that question 
and answer, I ask you now, is it your testimony that 
Sampson came out of the Key's Restaurant by himself? 


"A When I looked back Samspon is the onl 
that I saw -- after the door slammed he is EAS one 


that I saw." (Appellant's Brief, pp. 20-21). 
| 


Fourth Trial Testimony. 


"Q Did you come in the restaurant with Mr. Brown? 


"A Did we go in the restaurant? 


"Q Did you ge in with him? 


"NS Yes, we aid, we went in the door at the 
time. 


“Q And how long were you there? 

“A Approximately forty-five to fifty-minutes. 

"Q Where did you come from? 

"A We Gia net come there together. The res- 
taurant @idn't open until 8:00. i was standing there 
waiting for the restaurant to oper. 

"Q All right. 

"A And he drove up. 

“Q Were you waiting for him? 


"RA I was waiting for the restaurant to open." 
{Appellant's Brief, p. 35). 


* * 


"Q Now, when you went into the restaurant did 
you sit down together from the very beginning? 


"A Yes. 
"Q And did you eat something? 
"BR Yes, we did. 


"QO And @uring what peint in this sitting did 
Mr. Brown count the money? 


"A While our food was in the stage of being 
prepared." (Appellant's Brief, p. 37). 


on 


First Trial Testimony. 


"Q Where did you see him {Brown] at about what 
| 


"A At Key's Restaurant in the 1800 block of 
Seventh Street, Northwest, between the hours of 8:45 
and 9:05. 


hour? 


"Q All right. Now teli me, sir, do you of your 
own knowledge know whether or not George Brown ate 
that morning? 


"A Yes, I do. 

"Q Where did he eat? 

"A In Key‘s Restaurant. 

"Q Were you with him while he ate? 


"A He was about finishing when I got there." 


(Appellant's Brief, p. 6). | 


* * * 


"Q Now, did you have breakfast with Brown that 
morning yourself? 


"A No, he was winding up his breakfast when I 
got there. I sat there with him a couple of minutes. 


"Q What time did you get there? 
"R Approximately five, six minutes to nine. 
"Q Five or six minutes to nine? 
"A Approximately. 

You sure it wasn't 8:45? 


It could have been. I said approximately. 


Were you wearing a watch that 
wa 


"Q Did you look at a clock? 


"A Yes, sir, the clocks surround you in Key's." 


{Appellant's Brief, pp. 12-13). 


Second Trial Testimony. 


"Q About what hour did you see him [Brown] on 
the 8th of March? 


"A I first encountered him approximately 8:45 
or 8:50 a.m. 


"Q Where, sir? 


“BR At the Key's Restaurant, in the 1800 block 
of 7th Street, Northwest. 


"Q Now, were you already there or did you see 
him there? 


"BR He was there when I came eTocs 
(Appellant’s Brief, Pp- 14-15). 


* * * 


"Q How do you know it was 8:45 that you were 
talking to Cider Brown? 


"BR Clocks that surrounded us, and his watch." 
(Appellant's Brief, p- 18). 
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Fourth Trial Testimony. 


"Q Mr. Young, if you will, would you look around 
the court room now and see if you see in the courtroom 
today the person that you saw in addition to Bootnose 
[Sampson] in Key's Restaurant? 


"A Yes, I do. 


"Q Would you walk down and place your hand on 
that person, if you will? 


"A (Witness walked down to counsel table and 
touched the defendant.) (Appellant's Brief, p. 30). 


First Trial Testimony. | 
| 


| 
, "Q Tell me, sir, in this immediate courtroom 
and inside of this rail, are any of the people who 
were present there when you were speaking to POE 
within this courtroom? 


"A Yes. 
"Q Who are they? 


"A I don't know his name. 


* 


"MR. SMITHSON: Would you indicate who he is? 


"MR. HARRIS: Would you indicate so I can know? 
"(The witness indicated.) 


"MR. HARRIS: Indicating for the purpose of the 
record Joseph R. Sampson. 


“BY MR. SMITHSON: 


"Q Is he the only one you noticed? 


“A There was someone with him, another fellow. 
1/ 


“Oo “Es schatear : in this courtroom? 


swear to it." (Appellant's Brief, 


Second Trial Testimony. 

“Q While you were talking to Mr. Brown by his 
automobile, I will ask you if you had occasion to ob- 
serve any of the people in the area. 

"A A few. 

"Q An@ I will ask you, sir, if you observed in 
the area on that morning, March the 8th, 1960, any 
of the peorle who are presently in this courtroom? 

“A Yes, I do. 

"Q Whom did you observe? 

"RA The gentleman sitting at the, I guess you 
woula@ say, the defense table, dressed in a brown 
coat, white shirt and brown necktie. 

»mMR.| SMITHSON: May the record show the witness 
has identified the defendant Sampson, Your Honor?" 


(Appellant's Brief, p. 16). 


* * * 


"Q On direct examination you identified Jce 
Sampson, is that correct? 


“RA Yes, the gentleman there, if that is his name. 


ST 


1/ Harrison and White were seated at the same table as 
Sampson. 
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| 
“THE COURT: You might speak a little louder. 


“THE WITNESS: The gentleman that I identified, 
if that is his name, Sampson, that is the one that I 
saw." (Appellant's Brief, p. 19). 1/ | 


* * * 


These are not slight inconsistencies, but go to 


the heart of this case. The plain fact of the matter is 


i 
that Young's testimony at the fourth trial concerning the 


money counting episode at Key's Restaurant and identifying 
Harrison was a fabrication flatly contradicting his testi- 
mony at the earlier trials. Moreover, in defending this 
false testimony the witness resorted to further ies! known 
by the government to be lies, a fact pointed out in che 
appellant's brief at pages 55 through 57 and not denied by 
| 

i 

It will not do to try to brush this perjury aside 


the government in its brief. 


and treat this case as if it involved merely “inconsistencies 
by themselves" or “inconsistencies alone," as the government 


would have it. (Government Brief, p. ). What is charged 
here is that the witness Young lied on the stand with the 


knowledge of the government, which sought to protect that 


ee | 


1/ Harrison and White were seated at the same table 
Sampson. ! 
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testimony rather than seek the truth at the trial and now 
seeks to defend a conviction so obtained without addressing 


itself to its knowledge that Young perjured himself. This 


would be a Genial of due process, a “polution" in the langu- 


age of the Supreme Court. Mesarosh v. United States, 352 
U.S. 1, 14 (1956). It cannot possibly be tolerated by this 
Court. 


II. THE GOVERNMENT HAS FAILED TO SHOW THAT THERE WAS 
SUFFICIENT EVIDENCE TO SUPPORT HARRISON'S CONVICTION. 


Perhaps the most revealing aspect of the argument 
on this point is the fact that the government finds it neces- 
sary to precede'iits recitation of the evidence by a descrip- 
tion of the appellant's confession held inadmissible by this 
Court five years ago. That confession shows intended robbery, 
but the admissible evidence in this record does not. The 
evidence that Harrison killed Brown is his admission of that 
fact to his friend valentine, whose testimony gives no hint 
of a robbery attempt. The sole evidence that can be said to 
relate to robbery is the false testimony of Young that he 
ana Brown counted out $5,400 in Key's Restaurant in front 
Harrison and Sampson, who then followed him off in a car. 


Even with that testimony, there must be doubt that robbery 
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was the motive of Harrison's visit to Brown. Without that 


false testimony there is not a scintilla of evidence jof at- 


| 
tempted robbery. Hence this Court should not merely reverse 
| 


the conviction but direct dismissal of the indictment, which 


charges no crime other than felony murder. 
| 


III. THE GOVERNMENT HAS FAILED TO MEET HARRISON'S CON- 
TENTIONS OF ERROR IN THE INSTRUCTIONS TO THE JURY. 


Specific Intent. 
| 
The government seeks to excuse the trial judge's 
failure to instruct on specific intent, an essential! element 
| 


of the crime charged, by saying that "Any abstract delinea- 
tion between specific and general intent would in no way have 
furthered appellant's cause." (Government Brief, >. ) = 
However, the instruction tendered by defense counsel) at the 
trial was not an "abstract delineation" but an soroptiate 
definition of "specific intent," explained in terms of the 
facts of this case. When the whole case turned on the ques- 
tion whether the evidence was sufficient to establish the 
requisite specific intent, the jurors surely needed to know 
what standard they were expected to apply. That is the teach- 


ing of the cases cited in the appellant's brief, and the cases 
| 


cited by the government on this point are not to the contrary. 


SSE 


Indeed, they are among the cases cited in the appellant's 
V 
support of his argument on this point. 
Allen Charge. 
Contrary to the assertion in the government's brief, 


the variation of the Allen charge given here was not "the 


form specifically recommended by this Court" in Fulwood v. 


Unitea States, 125 App. D.C. 183, 369 F.2d 960 (1966). Into 


the Allen charge there approved, the judge here inserted the 
following: 


“An@ let me say that it would be a 
mistake for any one of you, upon going to 
the jury room, to announce that you had a 
fixed feeling one way or the other, be- 
cause it is that kind of a statement, in 
allowing for human pride, that makes it 
very difficult for a person to listen to 
the arguments of the others and retract a 
position that he had previously taken." 


This intrusion on the already delicate balance of 
the Allen charge is the gist of the complaint in the appel- 
lant’s brief at pages 70 te 74. To what is there said it is 
no answer to claim that the intrusion did not occur. 


i 


1/ These two cases are Jackson v. United States, 121 App. 
D.C. 160, 348 F.2d 772 (1965), and Byrd v. United States, 
119 App. D.C. 360, 342 F.2d 939 (1965) . 


Self-Defense. 


The government's summary rejection of the appel— 
| 


lant's argument that he was entitled to a self-defense in- 


struction makes the very error complained of in the appel- 
| 

lant's brief. It assumes that Harrison's purpose in going 

to Brown's door was unlawful. The government infers attempted 
robbery from the fact of the killing itself and very little 
else. But the description of the killing given by valentine 
suggests another possible reason for the killing, a reason 
that might or might not be a defense, depending on what the 


jury found the circumstances to be. The mere fact that there 


| 
might have been a reason other than robbery for the killing 


could have raised a reasonable doubt for one or more of the 
jurors, and it was error for the court to resolve that doubt 


against Harrison however little the court thought of the self- 


| 
defense evidence. 


IV. THE GOVERNMENT HAS FAILED TO MEET HARRISON'S SPEEDY 
TRIAL ARGUMENT. 


It bears emphasis that the appellant's speedy trial 


argument here is vastly different from the one rejected in 


previous appeals in this case. Previously the prejudice 


alleged by the appellant was merely that to his person. Now 


the delay has hopelessly prejudiced his defense, depriving 
‘rial, as shown in the appellant's brief at 


some length (at pages 63-68). The situation now is not to 


be evenly equated with that previously passed on by this 


he Supreme Court, as the government would have it. 
Moreover, since the government brief comments on 
3 with which Harrison was brought to trial follow- 
e Supreme Court's reversal of his prior conviction, 
it is appropriate to note that this speed was achieved 
despite repeated government efforts to delay the trial-- 
efforts that were successful in adding almost two months' 
delay to the eight years already involved in this case. The 
circumstances were as follow: 

1. On June 20, 1968, the District Court received 
the certified judgment of the Supreme Court reversing Harrison's 
conviction, which had been sent there on an expedited basis 
on motion by the appellant and the Solicitor General of the 
United States. On that day Chief Judge Curran said that he 
assumed Harrison wanted retrial immediately and was assured 
by counsel that this was the case. The government sought to 
stall the setting of a trial date, and the court resolved the 


matter by instructing counsel to agree on a date and advise him. 
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Defense counsel went to the office of the U. S. Attorney 


involved on that same day seeking agreement on a trial date 


but was unable to achieve one because of alleged need for 


the government to study the case. 


2. On June 27, 1968, after unsuccessful attempts 


to achieve agreement with the government, counsel returned 
| 
to the assignment court and requested trial the following 


| 
week or the week thereafter. The government opposed, seek- 


ing a trial date several weeks hence. The court resolved 


the matter by setting a firm trial date of July 22.) 


3. On July 22, counsel appeared at the office 
of the Assignment Commissioner as directed by that office, 
to await possible trial of the case. However, without notice 
to counsel, the government went to the assignment court and 


obtained a postponement of the trial to August 12, 1968. 


From the foregoing it should be clear that the 
| 


government was responsible for delaying Harrison's trial for 


almost two months after reversal of his conviction,) during 


| 
all of which time Harrison was seeking the immediate trial 


to which he was entitled. | 
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In the context of more than eight years' delay, 
two months may seem a short time. But it was an excruci- 
ating delay for a man brought almost to the point of free- 
dom by the Supreme Court after so long a struggle, and it 
was neither necessary nor reasonable. This was not only a 
violation of Harrison's right to a speedy trial, it was 


cruel and unusual punishment. 


CONCLUSION 


From its beginnings in a trial made a travesty 


by a fraudulant lawyer, to the present appeal from a trial 


tainted by a perjured witness, this case has cast a shadow 
over the processes of justice in this jurisdiction. It is 
clear beyond cavil that the appellant Harrison cannot be 
convicted of felony murder at a fair trial on the basis of 
admissible evidence, and that it is far too late for him to 
be afforded the speedy trial guaranteed him and all citizens 
by the Constitution of the United States. The appellant 
Harrison is not a dangerous man to loose upon the community, 


but one who has proved himself a valuable asset to that 
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community, with important contributions to make to it. 


It is time and past to dismiss the stale charges against 


him. 
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